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Germany

Frieder Diinkel

Preliminary Remarks

Germany is situated at the centre of Europe with borders to Denmark, Poland, the
Czech Republic, Austria, Switzerland, France, Luxemburg, Belgium and the
Netherlands. The country has a geographical area of 357,114.22 square km.
With 82,314,906 Million inhabitants (31 December 2006) the population density
per square kilometre is 230.

Germany, with its capital city Berlin, is a parliamentary democracy. Article
20 of the Constitution (Grundgesetz) defines the political system as “a democratic
and social welfare state under the rule of law”. Germany is a Federal Republic
consisting of 16 Federal States, which dispose of a certain degree of autonomy,
particularly concerning questions of education and culture, and — since 2006 —
also prison law. Criminal law and juvenile justice, however, remain issues that
are regulated at the federal level. Therefore, in these matters the same federal
law applies in all Federal States.

In 2007 the gross domestic product was 40,415 US$ per capita and the
unemployment rate lay at 8.1% (April 2008) (about 6.6% in West-, 13.9% in
East-Germany, i. e. the five States which formed the former German Democratic
Republic prior to the re-unification of Germany in 1990).

The age structure (31 December 2006) is as follows: children under 8 y.:
7.0%; children 8-14 y.: 5.8%; juveniles 14-18 y.: 4.4%; young adults 18-21 y.:
3.6%; young adults 21-25 y.: 4.7%; adults 25-30 y.: 6.0%; adults 30-40 y.:
13.6%; adults 40-50 y.: 16.7%; adults 50-60 y.: 13.1%; adults 60 y. and older:
25.0%.

Roughly 8.8% (7.3 Mill.) of the population have a foreign passport, one
quarter of whom are of Turkish nationality (25.8%). About one third (32.3%)
are from other EU Member States, particularly from Italy (7.9%), Poland
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(5.4%), Greece (4.5%), Austria (2.6%), Portugal (1.7%) and Spain (1.6%).
Population growth in Germany has been on the decline for years and this despite
increases in the number of immigrants, which played a significant role in the
1980s and early 1990s. Immigrants from the former Soviet Empire with German
roots have been issued German passports and are not classed as foreigners.

1. Historical development and overview of the current
juvenile justice legislation

The history of the system of specific social control for minors in Germany dates
back to the beginning of the previous century. As early as 1908, courts in some
major German cities began developing special court chambers that specialised in
issues of youth delinquency. However, the idea of specific legislation was only
successfully pursued after World War I, opting for the “dualistic” approach of
welfare and justice. Thus, in 1922 the Juvenile Welfare Act JWA — Jugend-
wohlfahrtsgesetz of 1922) dealing with young persons in need of care was
passed. One year later the Juvenile Justice Act (JJA — Jugendgerichtsgesetz,
literally translated as the Juvenile Courts Act)! followed, which dealt with
juvenile offenders who had committed a delinquent act prescribed by the general
penal law (Strafgesetzbuch, StGB). A totally welfare oriented model of juvenile
justice did not suit the German “mentality”, which remained intent on retaining
the option of punishing young offenders. The resulting compromise was a
“mixed” system of juvenile justice, combining elements of educational measures
with legal guaranties and a procedural approach in general that was characteristic
of the justice model. The JJA did not create a new “juvenile penal law”.
Punishable forms of behaviour are the same as for adults — so-called status
offences are not covered by the JJA. The Act contains provisions for a specific
system of reactions/sanctions that are applicable to young offenders, as well as
some specific procedural rules for the Juvenile Court and its proceedings (e. g.
the principle of non-public trials).

Contrary to the general penal law for adults, the legislator of 1923 for the
first time “opened the floor” for educational measures instead of punishment
(and especially instead of imprisonment; the corresponding slogan was “Erzieh-
ung statt Strafe”). Furthermore, the possibility of abandoning the otherwise
strictly applied principle of obligatory prosecution (principle of legality, Le-
galitdtsprinzip) was introduced. The JJA was thus a forerunner of the notion of
prosecutorial discretion in determining whether and how to prosecute, or

1 The literal translation of “Jugendgerichtsgesetz” reflects the historical roots of the JJA.
It goes back to the adjudication of specialised judges of youth chambers at some courts
of bigger cities like Berlin, Cologne or Frankfurt. The “Jugendgerichtsbewegung”
(“movement for establishing juvenile courts”) had a major influence on the first JJA in
1923; see Schaffstein/Beulke 2002, p. 34 ff.
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whether to dismiss a case due to its petty nature or because educational measu-
res had already been initiated by other institutions or persons (see §§ 45, 47
JJA). The third pillar of innovation of the 1923 legislation was to raise the age of
criminal responsibility from 12 to 14 years.

In this context, it is worth mentioning that the only time 12 to 14 year olds
have been re-criminalized since this change in the age limit was under the Nazi
regime between 1933 and 1945. Today, lowering the age of criminal responsibility
is only an issue (of a more rhetorical or symbolic nature, particularly in the run-
up to elections) for a few conservative politicians of the Christian Democratic
Parties (CDU/CSU) — an issue that has no prospects of being accepted either by
the majority of their own parties, or by the other political parties in Germany.

The law of 1923 and the amendments that followed provided no definition
of the principle of “education”. History has demonstrated that under certain
ideologies such a lack of precise definitions can result in a totally different
interpretation of the meaning and intended use of the educational principle. Thus
the Nazis defined “education” as education through (rather than instead of)
punishment, i.e. a certain repressive meaning of education prevailed. The
introduction of so-called disciplinary measures — particularly the short-term
detention centre (up to four weeks of detention as a short sharp shock) — by an
administrative decree of 1940 and an amendment to the JJA in 1943 can be seen
as a demonstration of the repressive Zeitgeist of the Nazi era.

After World War II the legislator decided to retain these measures, as
similar approaches had also existed in other European jurisdictions (see e. g. the
British detention centre). Yet the reforms of the Nazi system had been
ambivalent insofar as they also included educational innovations that had been
discussed in the previous era of the Weimar Democracy of the 1920s. On the
other hand it can be seen that a totalitarian ideology of education was linked to
the general totalitarian ideology of the Nazis.2

The Juvenile Welfare Act of 1922 was a classic law providing intervention
in the sense of the “parens patriae” doctrine, according to which the State
“replaces” parents who are not able or willing to fulfil their educational duties.
The educational measures provided by the JWA were similar to (or even the
same as) the educational measures stipulated in the Juvenile Justice Act, like
supervisory directives, care orders, orders to improve the educational abilities of
parents, placement in a foster family or in residential care to name but a few. In
the years that followed, the interventions of the JWA were not changed and
received very little criticism. However, reform debate emerged in the late 1960s
following social and political movements and developments. The main criticism
was directed at the closed institutions (“homes”) as stipulated by the JWA. The
most critical points of the JJA lay in the disciplinary measures, particularly the
measure of youth detention of up to four weeks (a kind of shock incarceration

2 See Wolff 1986; 1989.
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for repressive purposes). The reform movement in the early 1970s was strongly
in favour of a unified welfare model that excluded classic justice-model sanctions
as far as possible. However, this idea was already abandoned again in 1974.3
Thereafter, reform proposals were made in favour of the dualistic approach of
separate welfare and justice legislation. Finally, in 1990, the JWA was replaced
by a modern law of social welfare (under the concept of the social welfare state,
Sozialstaat). The role of the juvenile welfare boards was shifted to one of being
institutions of support rather than agents of “intervention”. At least in theory, the
more repressive educational measures like detention in secure (closed)
residential care were abolished. In the late 1980s and early 1990s a few closed
welfare institutions were re-opened (about 260 places in total in five Federal
States — which is about 0.3% of all places for residential measures in the welfare
system). 11 States have no closed welfare institutions, but can instead send
children and juveniles to a home in another Federal State.4

The German juvenile justice system has experienced major changes since
the 1970s. In the first instance, this occurred without any legislative changes
being made, in a process that has been termed “reform through practice”
(“Jugendstrafrechtsreform durch die Praxis”). This process was characterized
by the development of new, innovative projects by social workers, Juvenile
Court prosecutors and judges. As a consequence, in the 1980s the number of
juvenile prison sentences declined considerably following the introduction of
“new” community sanctions.> Major reforms of juvenile justice and welfare
legislation were then passed in 1990, following the reunification of Germany,
which entailed the introduction of numerous new educational measures and
sanctions into the JJA that had previously been practised only on an experi-
mental basis. In addition, the Juvenile Welfare Act of 1922 was modernised and
is now titled Children’s and Youth Welfare Act (CYWA, Kinder- und Jugend-
hilfegesetz or Sozialgesetzbuch VIII). It provides a coherent system of support
and education for children and juveniles who are in need of care and whose
parents apply for such support. In cases where parents do not apply for such
support (non-cooperation), the Family Court on request of the juvenile welfare
authorities can apply the necessary measures, including the transfer to foster
families or even closed residential care as a last resort (according to §§ 1631b,
1666, 1666a Civil Code, BGB). A recent draft bill aims at strengthening the
powers of the Family Court and at making earlier intervention easier in cases

See in detail Schaffstein/Beulke 2002, p. 41 ff.

4 Interestingly 87% of juveniles in closed residential care come from the States which
dispose of the closed facilities, and only 13% come from other States, see Arbeitsgruppe
Familiengerichtliche MafSnahmen bei Gefihrdung des Kindeswohls* 2006, p. 37 ft.;
Hoops/Permien 2006, p. 25; see also Sonnen 2002, p. 330.

5 See Diinkel/Geng/Kirstein 1998; Diinkel 2006; Heinz 2008.
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where parents neglect their children. The bill was triggered by a series of upsetting
cases in the early 2000s in which children had died as a result of parental
neglect. It needs to be stressed that this intended reform should not be
misunderstood as a move towards more repressive civil law interventions, but
rather as a means of earlier and more consistent educational support for families
that are in need of it.

1 January 2008 saw the enactment of the second amendment to the Juvenile
Justice Act that provides juvenile justice in Germany with an overall aim. § 2 (1)
JJA stipulates that the primary aim of the JJA is to prevent individual juveniles
and young adults from committing (further) offences. In order to achieve this
goal, the imposition and execution of interventions and (as far as possible) the
juvenile criminal procedure — with regard to the rights of parents or legal
guardians — are to be oriented towards this educational aim. The explanatory
paper of the draft clearly states that other aims like general prevention or the
protection of the public are not to be considered.® Furthermore, the explanatory
paper emphasises that the application of juvenile sanctions is to be based on
empirical evidence and the principles of “what works”, which is in line with the
Recommendation of the Council of Europe (2003) 20 on “New Ways of Dealing
with Juvenile Delinquency and the Role of Juvenile Justice.”?

2. Trends in reported delinquency of children, juveniles and
young adults

Contrary to the USA and to some countries in Europe, in Germany there are no
longitudinal studies of victimisation and delinquency on the basis of represen-
tative surveys. Several regional victimisation and self-report delinquency studies
have existed since the mid 1990s that give at least an impression of how youth
crime has developed in Germany over the last 10 years.8 The overall impression
is that — in contrast to the picture that is drawn by police recorded data — youth
crime and violent crime in particular have not increased in the last 10 years.
Rather, elevated official figures can be explained largely by increased rates of
reporting offences (see below).

6 See Bundestagsdrucksache 16/6293, p. 10; Diinkel 2008, p. 2 f., which is conform with
the existing jurisprudence of the Higher Courts and the Supreme Court, Bundesgerichts-
hof, see Eisenberg 2008, note 5 on § 17; Ostendorf 2009a, Grdl. Zu §§ 17-18, note 6.

7 No. 5: “Interventions with juvenile offenders should, as far as possible, be based on
scientific evidence on what works, with whom and under what circumstances”, see
Council of Europe 2003.

8 See Wilmers et. al. 2002; Baier et. al. 2007; Boers/Walburg/Reinecke 2007; Diinkel/
Gebauer/Geng 2008.
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Besides the well-known shortcomings of police and court based data, the
German statistics are also problematic because the counting rules were changed
in the 1970s and 1980s. These methodological changes have left us with more or
less comparable data only for the years from 1984 onwards. However, with the
reunification of Germany in 1990 the comparability of the data sets has been
compromised once again. Due to the fact that we do not dispose of court-based
data for all “new” Federal States, some of the following figures only refer to the
formerly West-German Federal States, for which a longitudinal analysis is
possible for data since the 1980ies. Police and court-based data from the former
GDR (East-Germany) are not comparable to data from the old Federal States of
former West Germany due to the many differences in their legal systems and
their data collection rules.

Police-recorded data for West Germany indicate stable or even slightly
decreasing levels of juvenile delinquency in the 1980s up until 1989, followed
by rising numbers up until the mid-1990s. From then onwards the rate of young
offenders — and of violent offenders in particular — was rather stable, as can be
taken from Figures I and 2.9 Police data, however, indicate a stabilisation only
for robbery offenders, whereas after 1993 cases of serious and bodily injury
were still increasing for juveniles and young adults. A particular increase can be
observed in the five new Federal States of former East Germany (Brandenburg,
Mecklenburg-Western Pomerania, Thuringia, Saxony, and Saxony-Anhalt)
during the first five years following the country’s reunification. In 1995, the
rates of juveniles suspected of having committed certain (in particular violent)
offences (in some cases clearly) surmounted those of the western Federal States
(see Figure 3). Yet due to increases in the West German juvenile suspect rates in
the following ten years leading up to 2005, parallel to a stabilisation or even
reduction in the East German figures, the gap between East and West Germany
has become much narrower (see Figure 3). These developments need to be put
in connection with the overall situation in German society at that time. The
changes in the data indicate a kind of process of normalisation following a
period of particular problems arising from social transition and anomie or
“normlessness” in East Germany.

9 For a comprehensive overview of the development of juvenile crime in Germany, see
Bundesministerium des Inneren/Bundesministerium der Justiz 2006; for a similar
development in other European countries, see Estrada 1999; 2001.
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Figure 1:
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Figure 2: Suspected and convicted violent offenders 1987-2006, per

100,000 of the age group
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Figure 3: Suspected juveniles and young adults in East and West
Germany per 100,000 of the age group, 1995 and 2005
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Young migrants and members of ethnic minorities have become a major
problem for the criminal justice system in Germany. They are especially over-
represented in connection with violent offences. For the time period of 1984 to
1997, 83% of the increase in the police registered crime rate for persons aged
between 14 and 21 can be attributed to foreign citizens.10 Most of these foreigners
are born in Germany. The Turkish minority plays a specific role in this regard.
Self report studies from the late 1990s revealed that the rate of violent offenders
was twice as high in the Turkish group compared to the German juveniles.!!
However, the over-representation of foreigners — according to self-report studies —
has decreased since then.l2 Boers/Walburg/Reineckel3 even come to the
conclusion that, according to their comprehensive study in a West-German
region of North Rhine-Westphalia, young foreigners are no longer overrepresented
at all.

Looking at different groups of ethnic minorities or foreigners, up to 1993
asylum seckers had played a predominant role in the increase in the general
crime rate, but also in the increase of pre-trial detainees and sentenced prisoners.
This problem disappeared after a change of immigration legislation in 1993 that
consequently reduced the flux of immigration considerably.14

A specific problem has emerged with the so-called “Aussiedler”, regularly
people from the former empire of the Soviet-Union with a German passport.
This group exhibits severe integration problems stemming from language
deficiencies and other issues. They are often sentenced for serious violent crimes
and compose a rather explosive prison subculture.13

All the phenomena described here concerning young migrants and ethnic
minorities are only valid for the old Federal States of former West Germany.
The East German “Ldnder” insofar face very different crime problems that are
more in connection with the German native population. Because only very few
foreigners live in the former East, their contribution to the crime problem as
offenders is very limited. Rather, they deserve particular attention for their over-
representation as victims of violent crimes, particularly committed by
xenophobic or right wing extremists.16 However, since 1998 right wing

10 See Pfeiffer et al. 1998, p. 48.

11 See Pfeiffer et al. 1998, p. 81.

12 See Wilmers et. al. 2002; Baier et al. 2007.

13 See Boers/Walburg/Reinecke 2007.

14 See also Diinkel 2005.

15  See Diinkel 2005; Diinkel/Walter 2005.

16  See Diinkel/Geng/Kunkat 2001; Diinkel/Geng 2003.
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extremist and xenophobic attitudes as well as self reported violent crime have
declined in East Germany.17

There are many possible explanations for the increase in recorded (in
particular violent) crime that occurred after the German reunification, the
opening of borders in Eastern Europe in general and the concomitant social
changes. One of the most popular explanations is Heitmeyer’s theory of social
disintegration.!8 The East German development can also be connected with the
increase of opportunity structures and a lack of social control at the beginning of
the 1990s, when police forces where being re-established. One general argument
for explaining elevated rates of violent crime in 1990s is that the population’s
sensitivity to and reporting rate of violent crimes had changed. One of the very
few longitudinal victimisation studies that was conducted by Schwind et al. in
the city of Bochum in 1975, 1986 and 1998 showed that changed reporting rates
accounted for a major share of the increase in violent offending.19 The survey
results indicate that while the officially registered assault rate increased by
128%, the non-reported rate only rose by 9%. The overall increase was only
24% from 1975 to 1998. What had really changed considerably was the
reporting rate: whereas in 1975, 7.2 unreported crimes were added to one reported
crime, in 1998 the ratio was only 3.4 to 1 (see Table I). This implies that the
dark figure had diminished by half and the “real” increase of violent crime was
much less impressive than police data suggested. Similar results have been
obtained through research on youth violence in several German cities, which
amongst other things reveal that the reporting rate of robbery victims increased
from 34% to 44% in the period from 1997/8 to 2004/5, and the rate for serious
bodily injury rose from 20% to 25%.20 These results have been confirmed in a
regional study for the North-East region around Greifswald.2!

17 See Wilmers et al. 2002, p. 101 ff.; Sturzbecher 2001; Diinkel/Geng 2003; Schréder
2004; Baier 2008, p. 41 ff. (reporting a considerable decline of xenophobic attitudes
amongst juveniles in West-German cities); Diinkel/Gebauer/Geng 2008; all with further
references. For the years 2002-2007, Heitmeyer/Mansel (2008, p. 18 ff.) report rather
stable attitudes of xenophobic and other hostile group-oriented attitudes amongst the
general population in Germany.

18  See Heitmeyer 1992; Heitmeyer et al. 1996.
19  Assault/serious bodily injury; see Schwind et al. 2001.

20  See Baier et al. 2007; Baier 2008; Bundesministerium des Inneren/Bundesministerium
der Justiz 2006. p. 19 ff.

21 See Diinkel/Gebauer/Geng 2008: for example the reporting rate for robbery has
increased from 38.5% to 46.2%; for the discrepancies between police registered data
and victimisation studies see Raithel/Mansel 2003.
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Table 1: Development of police registered and non-registered
violent crimes (assault) in Bochum 1975-1998

1975 1998 Changes: 1998
compared to 1975
Police registered offences 865 1,976 + 128%
Non reported offences 6,214 6,772 +9%
Police registered and non 7.079 8,748 +249%
reported offences T
Ratio of reported to non 1:72 1:34

reported offences

Source:  Schwind et al. 2001, p. 140.

Another important statement is that the development of police registered
crime rates is not on a par with court-based crime rates. The increase in the
number of sentenced young offenders is much less important than one would
presume when looking at the police data, as can be taken from Figures 1 and 2
above. The gap between police registered and convicted (sentenced) young
offenders has increased considerably. One reason is the practice of diversion by
Juvenile Court prosecutors and judges (see Section 5 below) which is partly the
result of an increase in petty property offences in particular. There are, however,
indications that reported cases of violent offences, too, are often not very serious
and therefore eligible for mediation and diversion as well.22 For instance, in
Hanover robberies involving very minor damages (less than 15 Euro) increased
during the 1990s.

Although rates of violent offending increased in the early 1990s, particularly
robbery and (serious) bodily injury, it is still true that the vast majority of
juveniles and young adults are not violent offenders. Non-violent property
offences account for about 70% of all crimes reported to have been committed
by young offenders.23 The victims of such crimes are regularly the peers of
young offenders. Victims of violent adult offenders are also very often children
or young persons (for example regarding (sexual) child abuse or child
maltreatment). Also considering domestic violence, the First Periodic Security
Report (“Erster Periodischer Sicherheitsbericht”) of the German Government

22 See Pfeiffer et al. 1998.

23 See Bundesministerium des Inneren/Bundesministerium der Justiz 2001; 2006; Walter
2005; H.-J. Albrecht 2002, D 32.
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states: “Young persons deserve attention and the protection of society not so
much as perpetrators than as victims of violent crimes.”24

Violent and other crime is not equally distributed over the different regions
of the country. It is more widespread in cities than in rural areas, and the official
crime rates indicate an elevated prevalence rate in the northern compared to the
southern Federal States of Germany.25 Whether these differences are “real” or
merely the product of different reporting and selection strategies is not entirely
clear. Looking at the different Federal States, an interesting observation is that
the relatively high police-registered general crime rates for juveniles and young
adults in the northern and north-eastern states (like Bremen, Berlin, Hamburg,
Schleswig-Holstein, Mecklenburg-Western Pomerania or Brandenburg)
compared with those of southern states like Bavaria or Baden-Wiirttemberg
diminish if we look at the ratio of court-sentenced young persons (always
calculated per 100,000 of the age group). The ratio of sentenced young offenders
in the southern states is even higher than in the above mentioned northern States
(see Figures 4 and 5). This is not only a result of different reporting rates, but of
very distinct and different styles of diversion, as will be elaborated in Section 5
below.

24 Bundesministerium des Inneren/Bundesministerium der Justiz 2001, p. 2.

25  On the differences between East and West Germany see Figure 3 above.
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Figure 4: Suspected and sentenced German juveniles 2008

Suspected juveniles Sentenced juveniles
per 100,000 of the age group per 100,000 of the age group
> 5300 - < 6.000 (3) il Rate
> 6.000 - < 7.400 (3)
[ > 7400 - < 8.500 (4) 2.000
M > 8500 - < 9970 (3)
W = 9.970 - < 12.000 (3) 1.000

500

415

T

Mecklenburg-Western Pomerania
9.957

Berlin
' 9.994

Brandenburg

» 2 8.833
STre ™ .96

Saxony-Anhalt
North Rhine-Westphalia R

1.104 r

1.322

ineland-Palatinate

6.686 3 5,
il 1.385 ) V} .
J % q L
Saarland { Bavaria S
6.782 5.571 \,\
/ Baden-Wiirttemberg i N
/’ 5543 5
o~
1763 | & )
. 1.443 L
1414 \
. );
BEST NN e )
e W \{7;: P P 2
) uj T

Source: ~ Federal Bureau of Police (Bundeskriminalamt) (Ed.): Polizeiliche Kriminalsttistik
2008; Federal Statistical Office (Statistisches Bundesamt) (Ed.): Strafverfol-
gungsstatistik 2008; own calculations.



Germany 561

Figure 5: Suspected and sentenced 18-21 year old

young adults in 2008
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3. The sanctions system: Kinds of informal and formal
interventions of the German Juvenile Justice Act
(JJA — Jugendgerichtsgesetz, JGG)

In cases of crimes, the interventions of the JJA are characterised by the principle
of “subsidiarity” or “minimum intervention” (see the diagram at the end of the
article).26 This means that penal action should only be taken if absolutely
necessary. Furthermore, sanctions must be limited by the principle of
proportionality. The legislative reform of the JJA in 1990, passed in the same
year as that of the JWA, underlines the principle of Juvenile Court sanctions as a
last resort (“ultima ratio”). Therefore, priority is given to diversion, and where
the Juvenile Courts do impose sanctions, primacy is given to educational or
disciplinary measures instead of youth imprisonment.

The most important response to petty offending is the dismissal of the case
without any sanction being issued. In this context one should emphasise that
police diversion, like the British form of cautioning or warnings, is not allowed
in Germany. The underlying reason for this is of a historical nature, lying more
specifically in the possible abuse of police power as it occurred under the Nazi
regime. Therefore, all forms of diversion are provided for only at the level of the
Juvenile Court prosecutor or the Juvenile Court judge. The police are strictly
bound by the principle of legality. All criminal offences have to be referred to
the public prosecutor.

The 1990 reform of the Juvenile Justice Act in Germany extended the legal
possibilities for diversion considerably. The legislature thus reacted to the
reforms that had been developed in practice since the end of the 1970s.27 The
law now emphasises the discharge of juvenile and young adult offenders on
grounds of the petty nature of the crime committed, or because of other social
and/or educational interventions that have taken place (see § 45 (1) and (2) JJA).
Efforts to make reparation to the victim or to participate in victim-offender

26  The application of the JJA is restricted to crimes defined by the general penal law
(StGB). The Juvenile Welfare Act (JWA) is applied when a child or juvenile in his
personal development seems to be “in danger” and needs help or measures provided by
the JWA. The measures are chosen according to the estimated educational needs. They
are not imposed in an “interventionist” style, but offered and taken by parental request.
Partially, the measures are the same as the ones provided by the JJA (e.g. social training
courses, special care etc.). The residential care order exists in both laws, too. If the
authorities of the youth welfare department want to bring a child or juvenile to such a
home (against the parents’ will), they must ask the Family Court judge for a respective
(specific) order (according to § 1631b Civil Code, Biirgerliches Gesetzbuch). Such
homes are usually open facilities.

27 See Bundesministerium der Justiz 1989; Heinz in Diinkel/van Kalmthout/Schiiler-
Springorum 1997, p. 53.
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reconciliation (mediation) are explicitly put on a par with such educational
measures. There is no restriction concerning the nature of offences that are
eligible; felony offences (“Verbrechen™) can also be “diverted” under certain
circumstances (e. g. a robbery) if the offender has repaired the damage or made
another form of apology (restitution/reparation) to the victim.28

We can differentiate four levels of diversion. Diversion without any sanction
(“non-intervention™) is given priority in cases of petty offences. Diversion with
measures taken by other agencies (parents, the school) or in combination with
mediation is the second level of diversion (“diversion with education™). The
third level is “diversion with intervention”. In these cases the prosecutor
proposes that the Juvenile Court judge impose a minor sanction, such as a
warning, community service (usually between 10 and 40 hours), mediation
(“Tdter-Opfer-Ausgleich ), participation in a training course for traffic offenders
(“Verkehrsunterricht”) or certain obligations like reparation/ restitution, an
apology to the victim, community service or a fine (§ 45 (3) JJA). Once the
young offender has fulfilled these obligations, the Juvenile Court prosecutor will
dismiss the case in co-operation with the judge. The fourth level is the
introduction of levels one to three in the Juvenile Court proceedings after a
charge has been filed. In practice, the Juvenile Court judge will fairly often face
the situation that the young offender has, in the meantime (after the prosecutor
has filed the charge), undergone some form of educational measure like
mediation, which would deem a “formal” court sanction unnecessary. Section 47
of the JJA enables the judge to dismiss the case in these instances.

Also formal sanctions of the Juvenile Court are structured according to the
principle of minimum intervention (“Subsidiaritdtsgrundsatz”; see the diagram
at the end of the text). Juvenile imprisonment has been restricted to being a
sanction of last resort, if educational or disciplinary measures appear to be
inappropriate (see §§ 5 and 17 (2) JJA). The reform of the Juvenile Justice Act
of 1990 extended the catalogue of juvenile sanctions by introducing new
community sanctions like community service, the special care order (“Betreu-
ungsweisung”), the so-called social training course?? and mediation.30 The
educational measures of the Juvenile Court, furthermore, comprise different
forms of directives concerning the everyday life of juvenile offenders in order to
educate and to prevent dangerous situations. Thus the judge can forbid contact
with certain persons and prohibit going to certain places (“whereabouts”, see
§ 10 JJA). Disciplinary measures include the formal warning, community

28  The situation is different in the general penal law for adults (over 18 or over 21 years
old) where diversion according to §§ 153 ff. of the Criminal Procedure Act is restricted
to misdemeanours. Felony offences (i.e. crimes with a minimum prison sentence
provided by law of one year) are excluded.

29  See Diinkel/Geng/Kirstein 1998.
30  See Diinkel 1996; 1999; Bannenberg 1993.
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service, a fine, and detention for one or two weekends or for up to four weeks in
a special juvenile detention centre ( “Jugendarrest™).

Youth imprisonment is executed in separate juvenile prisons.3! Youth
prison sentences are only a sanction of last resort (“ultima ratio”, see §§ 5 (2),
17 (2) JJA), in line with the view espoused by international rules like the so-
called Beijing-Rules of the United Nations of 1985.32 The minimum length of
youth imprisonment is six months for 14-17 year-old juveniles, and the
maximum limit is set at five years. In cases of very serious offences for which
adults could be punished with more than ten years of imprisonment, the
maximum length of youth imprisonment is ten years. In the case of 18-20 year-
old young adults sentenced according to the JJA (see Section 8 below) the
maximum penalty is ten years, too (see §§ 18, 109 JJA). The preconditions for
youth imprisonment are either the “dangerous tendencies” of the offender that
are likely to exclude community sanctions as inappropriate, or the “gravity of
guilt” concerning particular, serious crimes (such as murder, aggravated robbery
etc.; see § 17 (2) JJA).33

Youth imprisonment sentences of up to two years can be suspended in cases
of a favourable prognosis; in all cases the probation service gets involved. The
period of probationary supervision is one to two years, and the period of
probation lasts for a total of two to three years.

4. Juvenile criminal procedure

Germany has developed an effective system of private and state welfare
institutions as well as justice institutions in the field of juvenile crime prevention
and of juvenile justice. The agencies organised on the basis of the CYWA are:
the community youth welfare departments (Jugenddmter) and the youth services
in youth court proceedings (Jugendgerichtshilfe, JGH) which have a double
task: They fulfil purely welfare oriented tasks (family aid, protection of children
in need of care according to the CYWA). Secondly, they support the juvenile

31 See for the specific legislation of the Léander since 2008: Diinkel 2007; Eisenberg
2008a.

32 See United Nations 1991; Diinkel 1994, p. 43; No. 17.1. of the Beijing Rules restricts
youth imprisonment only to cases of serious violent crimes or repeated violent or other
crimes if there seems to be no other appropriate solution.

33 The precondition of “dangerous tendencies” for imposing a prison sentence is very often
heavily criticised as it provides room for stigmatisation and possibly contributes to an
“inflation” of prison sentences where the Juvenile Court judge cannot find appropriate
alternatives, see Diinkel 1990, p. 466 f.; law reform proposals urge for abolishing the
term “dangerous tendencies” and for keeping only the precondition of the “gravity of
guilt”, see Albrecht 2002; Deutsche Vereinigung fiir Jugendgerichte und
Jugendgerichtshilfen 2002; Diinkel 2002 with further references.
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prosecutor and court by delivering personal and family background information
for the trial, and they are partly responsible for the execution of educational
measures (mediation, social training etc. based on the juvenile prosecutor’s or
judge’s decision). The youth services in youth court proceedings (JGH) are also
responsible for avoiding unnecessary pre-trial detention. Therefore, they
participate in the proceedings as early as possible and are immediately informed
if a juvenile is placed in pre-trial detention (see § 72a JJA). The personnel of the
JGH are social workers or social pedagogues with at least three years of
university education (Fachhochschulen fiir Sozialarbeit). The personnel of
private welfare institutions in most cases have the same professional education.
Sometimes they also have teachers, psychologists and social workers with
special training (e. g. as mediators) at their disposal. The Federal Probation
Service also provides special courses for further professional specialisation, e. g.
as a mediator.

The German juvenile justice system provides for specialised Juvenile Courts
as well for juvenile prosecutors (see § 37 JJA). Even at the level of the police —
at least in big cities like Berlin, Hamburg or Stuttgart — specialised youth police
units exist. The juvenile prosecutor and judge are assisted by the social workers
of the community youth welfare department. The reality of juvenile prosecutors’
and judges’ specialisation is sometimes problematic as at least in some Federal
States, being a juvenile judge or prosecutor is only seen as the initial stage of a
professional career. This results in a rather high degree of personnel fluctuation,
and can even be a request of the justice administration. Furthermore, in some
rural areas, specialisation is limited by a lack of cases, and therefore “juvenile”
judges also work in other judicial branches (general criminal law, civil law etc.).
In this respect, from an international comparative perspective it could be deemed
advantageous that German Juvenile Courts cover the whole range of 14-21-o0ld
juveniles and young adults, which enables more specialisation than in countries
where Juvenile Courts are restricted to deal only with minors.

Where prosecutorial diversion appears inappropriate and the likely
sentencing outcome is a non-custodial sanction, the prosecutor submits a case
file to the youth judge at the Local Court. In cases of more serious offending that
could possibly result in a youth prison sentence, the prosecutor bring the
accusation to the Youth Court of the Local Court, which is composed of one
professional and two lay judges (see Figure 6). Only in the most serious cases,
regularly of homicide or manslaughter, but since the end of 2006 also of cases
with sexual offences against minors or others who should not be exposed to an
appeal hearing, the prosecutor submits the file to the Youth Chamber at the
District Court (three professional and two lay judges).

The German system of judicial review in juvenile justice provides that the
juvenile can only appeal once, either to the District Court (“Landgerichf”) in
order to effect a second hearing, or to the Higher Regional Court of a Federal
State (“Oberlandesgericht”) for a review of legal questions (see § 55 (2) JJA).
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The German system of Juvenile Courts is shown in Figure 6.

Figure 6:

The German juvenile court system
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As has been stated earlier, different agencies are involved in the German
juvenile procedure. This approach can be characterised by the idea of a multi-
agency approach as proposed by the Council of Europe’s Recommendation
(2003) 20. The Youth Court Service plays a central role in this context, as can

be taken from Figure 7.
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Figure 7: The multi-agency approach in German juvenile justice
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4.1 Problematic issues in German juvenile procedure

Juvenile justice systems, particularly those following the welfare model, are
often criticised for failing to guarantee human rights. Compared to the general
criminal procedure for adults, the right of access to a legal defence counsel or
other basic human rights issues seem to be underdeveloped in some countries,
and some critical scholars denounce the juvenile justice system as “second class
justice”.

The German juvenile justice system shares this criticism only to a minor
extent, as in general the legal procedural rules are very similar for juvenile and
adult criminal justice. The JJA states that the procedural rules, for example the
rules of evidence, are the same as for general criminal procedure. Deviations
from this general rule are based on educational aims. For example, the court
hearings are not open to the public (see § 48 JJA) in order to protect the juve-
nile’s privacy and to avoid stigmatisation. In juvenile trials the participation of
the so-called youth court assistant (“Jugendgerichtshilfe”), i. e. a social worker
from the community youth welfare department, is required (see § 38 (2) JJA).
They have to prepare a social report and are required to participate in the court
trial in order to give evidence about the personal background of the juvenile and
to assist the judge in finding the appropriate sanction. However, practice is not
always in line with the law, as many youth welfare departments are heavily
overburdened. Therefore, particularly in less serious cases, a social inquiry
report is not submitted and the presence of the youth court assistant at the court
hearing is not always guaranteed.
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The right to a defence counsel, in principle, is more elaborate in the juvenile
justice system. Every juvenile who is placed in pre-trial detention has to have an
advocate appointed immediately (see § 68 No. 4 JJA), whereas in criminal cases
for adults this right is realised only after having endured three months of pre-
trial detention. Furthermore, there are restrictions for imposing pre-trial
detention on juveniles, particularly for 14 and 15 year-old offenders (see § 72
(2) JJA). Residential care in a juvenile home should always be given priority
over pre-trial detention. Reality, however, sometimes indicates that the legal
preconditions are not always adhered to. Therefore, criticism against inappropriate
forms of pre-trial detention cannot be refuted.34

Another problematic issue is the right to appeal against Juvenile Court
decisions. A court decision cannot be appealed solely on the basis of attempting
to effect the imposition of a different educational measure (see § 55 (1) JJA).
This seems to be problematic in cases where a judge imposes a rather “severe”
educational measure like several hundred hours of community service. Unlike in
other countries, in Germany community service is not limited to a maximum
overall duration (for example 80 hours in Austria; in other countries 120-240
hours). Thus, in individual cases, a violation of the principle of proportionality
has been observed.

Another critical issue concerning the system of judicial review in juvenile
justice is that — as has been pointed out above — a juvenile can only file one
appeal, either to the District Court in order to get a second hearing, or to the
Higher Regional Court for a review of legal questions (see § 55 (2) JJA). This
shortening of review procedures was introduced in order to speed up trials and
to enforce the educational approach of juvenile justice. However, from a legal
and human rights perspective, this puts juveniles at a disadvantage compared to
their adult counterparts.

On the other hand, juveniles benefit from the regular exclusion of a joint
procedure by the victim or their representative counsel (“Nebenklage”), and
from the total exclusion of the so-called private criminal procedure
(“Privatklage”, i.e. the private charge if the public prosecutor refuses
prosecution in the public interest), both of which are not possible in the German
juvenile justice system (see § 80 (1), (3) JJA). At the end of 2006, the possibility
of a joint procedure by the victim was introduced for the very few cases of
serious violent crimes where the victim has suffered serious injuries (see § 80
(3) JJA). Joint civil claims, like the French “action civile” (in Germany
“Adhdsionsverfahren”) where the victim can claim for compensation of civil
damages within the penal court trial, have been admitted in the cases of young
adults also in juvenile criminal procedures (see § 109 (2) JJA).

A few (practically unimportant) rules disadvantage juveniles for the sake of
educational concepts. For example, the served period of pre-trial detention —

34 For empirical results see Kowalzyck 2008.
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according to the discretion of the judge — might not be taken into account if the
remaining period of a juvenile prison sentence is less than six months and
therefore estimated as being insufficient for the educational process of
reintegration (see § 52a JJA).

In general one can say that the orientation of the German juvenile criminal
procedure to preserve fundamental rights is quite well developed and that
disadvantages compared to adults are restricted to more exceptional cases. Thus
the German juvenile justice system does not share the shortcomings of welfare
systems relying more on informal procedures (e.g. round tables, family
conferences etc.) than on formal legal rights.

5. The sentencing practice — Part I: Informal ways of dealing
with juvenile delinquency

In the 1980s, diversion became the principal juvenile justice reaction to juvenile
offending in West Germany. In this context it has to be stressed that police
registered juvenile crime during the 1980s had been rather stable, with violent
crimes having greatly diminished.35 The extension of diversion even continued
in the 1990s when official crime rates (violent offending in particular) increased
(see Section 2 above). A real increase in crime occurred after the opening of the
borders in Eastern Europe and the occurrence of phenomena such as anomie and
social disintegration in the youth subcultures particularly in the East German
Federal States. The rate of young violent offenders registered by the police in
East Germany until 1995 tripled; since then it has been stable or has slightly
decreased.36 The practice of using diversion as a measure of controlling the
input into the juvenile justice system can be clearly shown in the eastern Federal
States as well as in the so-called “city-states” of Berlin, Bremen and Hamburg.
The elevated crime rates in these states have been balanced by more extensive
diversion practice (see the gap between police registered suspects and convicted
juveniles or young adults as indicated in Figures 4 and 5).

Before the law reform, the discharge rates (diversion) in West Germany had
already increased from 43% in 1980 to 56% in 1989. The steady increase
continued to 69% in 2003 and 68% in 2006 (see Figure 8).37 It should be
stressed that the increase is particularly attributable to diversion without
intervention (according to § 45 (1) JJA), whereas the proportion of diversion

35 See Heinz 2005; Bundesministerium des Innerern/Bundesministerium der Justiz 2006.

36  From 1995 onward one can observe a (slightly) diminishing juvenile crime rate in East
Germany and a increasing crime rate in West Germany (also concerning violent
offences), which results in a “convergent” situation in both parts of Germany, see
Diinkel 2006; Heinz 2008, and Figure 3 above.

37  See Heinz 1994; 2008; Heinz in Diinkel/van Kalmthout/Schiiler-Springorum 1997.
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combined with educational measures remained stable or recently even slightly
declined (see Figure 8).

Figure 8: Diversion rates (dismissals by prosecutors or courts) in
the juvenile justice system of Germany, old Federal
States, 1981-2006

Proportion of diversion with and without obligations related to all informal and formal sanctions

100% 100%
1 formal sanctions
80% 7 - 80%
ARG . )
RERPIREBBEEEERR = informal sanctions
1 B 5[ ey e s |

1 diversion by courts,

| 60% sect. 47 JJA

I diversion by prose-
cutor with

60% | o
]
S
obligations,

40% 40% sect. 45 Il JJUA

M diversion by prose-
cutor without
obligations,
sect. 451, Il JUA

.,
61%
62%

64%
]6

§

20% 20%

KONSTANZER
INVENTAR
SANKTIONSFORSCHUNG

Source: Heinz 2008.

However, the large regional disparities have not been eliminated. The
discharge rates varied in 2006 between 57% in Saarland, 62% in Bavaria, 81%
in Hamburg and 88% in Bremen. Apparently, it is the case in all Federal States
of Germany that the diversion rates are higher in the urban centres than in the
rural areas.38 This contributes to the rather stable conviction rates and case-
loads of Juvenile Court judges.

It is interesting to compare the diversion practice with regard to the Federal
States of eastern and western Germany. It had been presumed that the penal
culture in East Germany would be more severe and repressive. However,
calculations of diversion rates gave evidence of even more widely extended
diversion practice in the new Federal States, with an overall rate of 75% (see

38  See Heinz 1994; 1998/99.
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Figures 9 and 10).39 Again, the “economic” strategy of controlling the input and
workload of the Juvenile Courts is clear and evident. There is, however, also
another explanation that seems to be plausible. The expanded diversion rates
could also be indicative of different reporting behaviour. In East Germany
possibly more petty offences are reported to the police, which are in turn later
excluded from further prosecution by the Juvenile Court prosecutors.

The overall diversion rate for Germany in 2006 was 69% (see Figure 9).

Figure 9: Diversion rates (dismissals by prosecutors or courts) in
the juvenile justice system in comparison of the Federal
States, 2006
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Source: Heinz 2008.

39  Mecklenburg-Western Pomerania and Brandenburg even had diversion rates of 78%
and 76%; see also Heinz 2008; Diinkel/Scheel/Schdépler 2003.



572 F. Diinkel

Figure 10: Diversion rates (dismissals by prosecutors or courts) in
the juvenile justice system of Germany in comparison of
selected federal states, 1981-2006
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Source: Heinz 2008.

The strategy of expanding informal sanctions has proved to be an effective
means not only for limiting the Juvenile Courts’ workloads, but also with
respect to special prevention. The reconviction rates of those first-time offenders
who were “diverted” instead of being formally sanctioned were significantly
lower. The re-offending rates after a risk period of three years were 27% vs.
36% (see Figure 11).40 Even for repeat offenders, the re-offending rates after
informal sanctions were not higher than after formal sanctions.4! The overall
recidivism rates in states like Hamburg — with diversion rates of more than 80%
or 90% — was about the same (at between 28% and 36%) as in states like Baden-
Wiirttemberg, Rhineland-Palatinate or Lower Saxony where the proportion of
diversion at that time accounted for only about 43-46%, with recidivism rates at
around 31-32% (see Figure 12). Thus, the extended diversionary practice has at
least had no negative consequences concerning the crime rate and general or

40  See Heinz 1994; 2005a; 2006; 2008; Diinkel 2003, p. 94.
41  See Storz 1994, p. 197 ff.; Heinz 2005a, p. 306.
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special prevention.42 It also reflects the episodic and petty nature of juvenile de-

linquency.

Figure 11:  Rates of formal and informal sanctions after a first
sanction for larceny and a risk period of three years

(juveniles, 1961 cohort)
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total 27,4% 36,4%

Source: Storz 1994; Heinz 2005a; 2008.

42 See Heinz 2005a; 2006.
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Figure 12:  Diversion rates and recidivism in comparison of the
Federal States in former West Germany (simple theft,
first time offenders, birth cohort 1961; risk period: 3
years)
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Another important result concerning the “effectiveness” of diversion is the
Freiburg birth cohort study. The study covered more than 25,000 juveniles from
the birth cohorts 1970, 1973, 1975, 1978 and 1985. The proportion of diversion
instead of formal punishment for 14 and 15 years old juveniles increased from
58% to 82%. Recidivism after two years (according to official crime records)
was 25% for the diversion group and 37% for the juveniles formally sanctioned
by the Juvenile Court43 The difference of 12% in favour of diversion
corresponds to the above mentioned earlier studies. The Freiburg birth cohort
study demonstrates that the increased use of diversion as shown by Figures 8
and /0 above does not correspond to an increase in delinquency rates amongst
juveniles. On the contrary, the recidivism rates of comparable delinquents (for
different typical juvenile delinquent acts) were significantly lower compared to
those formally sanctioned by the court.44

43 See Bareinske 2004, p. 188; Heinz 2006, p. 186.
44 See Bareinske 2004, p. 136 f.
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Similar results have been obtained with regards to levels of self reported
delinquency of juveniles diverted from the juvenile justice system compared to
those who are formally sanctioned. The “diversion group” reported fewer
offences in the three years after being diverted than the control group of formally
sanctioned juveniles.4> Crasméller therefore states that more repressive reactions
contribute to an increase likelihood of further delinquency.46

The most comprehensive and in depth study is the Bremen longitudinal
study on juvenile delinquency and integration into the labour market by
Schumann and his colleagues.47 424 juveniles were contacted five times over a
period of eleven years. The results revealed that the development of delinquent
careers depended primarily on gender, attachment to delinquent peers, and the
kinds of sanctions issued by the juvenile justice system. Court sanctions had
negative effects also with regards to labour market integration (stable
employment).48 On the other hand it seems that the juvenile justice system itself
has less impact (no matter what sentencing decision is made) compared to
positive or negative developments in the life course, such as successful school or
work integration, good relations to pro-social friends etc, or negative experiences
of exclusion in social life, attachment to delinquent peers etc. Nevertheless, the
Bremen longitudinal study also demonstrates that (prosecutorial) diversion instead
of (court) punishment is an appropriate means for reducing juvenile and young
adult delinquent behaviour.49

6. The sentencing practice — Part II: The Juvenile Court
dispositions and their application since 1980

At the same time, the proportion of “formal” sanctions has diminished to only
31-32% of all cases that could have entered the system at the Juvenile Court
level. Interestingly, major changes in the Juvenile Court’s sentencing practice
can be observed for the 1980s and early 1990s (see Figure 13). The proportion
of sentences to short-term custody in a detention centre dropped from 11% to
only 6% (which amounts to a reduction of about 45%) in the West German
Federal States. Unconditional youth imprisonment (six months up to five, in
exceptional cases, up to ten years, see Section 2 above) accounts for only 1.5%
of all formal and informal sanctions against 14-21 year old offenders, suspended
youth prison sentences for 3.5%. The reduction in the share of youth prison

45  See Crasméller 1996.

46  See Crasmdéller 1996, p. 124 f., p. 132.

47  See Schumann 2003.

48  See Prein/Schumann 2003: p. 200 ff.; Schumann 2003a, p. 213.
49  See Prein/Schumann 2003, p. 208.



576 F. Diinkel

sentences from 8% to 5% implies a 38% reduction since 1981. This is
remarkable insofar as in the 1990s the proportion of youth prison sentences
remained stable, while the number of violent offenders increased considerably.
Also, the reduction in the issuance of community sanctions by the courts from
36% to 20% is attributable to the extended diversion practice.

Figure 13: Sanctioning practice in the juvenile justice system in
Germany, old Federal States, 1981-2006
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Since 2007 statistics on the court sentencing practice present data on the
whole of Germany (including the so-called new federal states of former East-
Germany, see Table 2). About 70% of youth prison sentences are suspended
(71% in 2008; combined with the supervision of a probation officer).50 Since
the mid-1970s, prison sentences of up to one year have been suspended in about
80% of the cases (2008: 80.5%). Even the longer prison sentences of more than
one year up to two years are now suspended in 56% of cases (2008), whereas in
the mid-1970s such practice was only exceptional (less than 20%). The extended
practice of probation and suspended sentences (even for repeat offenders) has
been a great success, as the revocation rates dropped to only about 30%. On the

50  Own calculations; see for data until 2006 Heinz 2008.
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one hand, this could very well indicate that the Probation Service has apparently
improved its efficiency, but on the other hand, the courts have also altered their
practice by trying to avoid revoking suspended sentences for as long as
possible.5! Again, it becomes clear that German Juvenile Court judges follow
the internationally recognised principle of imposing youth imprisonment as a
last resort (“ultima ratio”) and for periods that are as short as possible (minimum
intervention approach).

The average length of youth prison sentences has risen slightly. The dynamics
behind this increase can be explained by a drop in the proportion of sentences up
to one year, with a parallel increase in sentences to more than one year up to two
years (see Table 2). However, this has been “compensated” by a higher rate of
suspended sentences (see also above). The proportion of youth prison sentences
of more than five years has remained stable and very low (2008: 0.7%), whereas
the sentences from two to five years have increased. This is, however, not the
result of more severe sentencing on behalf of the juvenile judges, but rather due
to the increasingly frequent conviction of offenders for more serious crimes,
such as robbery and serious bodily injury (see Figures 14 and 15 below).

Interestingly the comparison of the figures for 2006 (related only to West
Germany) with 2007 and 2008 (for the whole of Germany) do not show any
difference in the length of sentences and the proportion of suspended sentences,
which indicates that the sentencing styles in East and West Germany 20 years
after the re-unification of Germany are about the same. The increase of total
numbers 2007 compared to 2006 is due to the fact that East German federal
states are included, which cover about 20% of the German population. The
decrease of sentenced juveniles and young adults in 2008 explains the
development in the numbers of young offenders in juvenile prisons (see Section
11 below).

51  See Diinkel 2003, p. 96 ff.
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Table 2: Length of youth prison sentences, 1975-2006 (old Federal
States) and 2007-2008 (total Germany)

Year |YI total|susp. YI|6 m.—1{6 m.—1{1-2y.(1-2y,[2-3y.|{3-5y.|5-10y.
(abs.)) | (%) | J.(%) |y., susp.| (%) susp.(%| (%) (%) (%)

(% rel. rel. to
to col. 4) col. 6)
1975 | 15,983 55.9 70.1 74.9 20.4 16.7 5.9 0.6

1980 | 17,982 62.2 71.0 | 794 20.1 28.6 4.5 2.1 0.7

1985 | 17,672 61.9 65.0 | 79.1 246 | 424 5.9 2.6 0.8

1990 | 12,103 64.3 62.2 79.2 28.0 53.7 6.4 24 0.6

1995 | 13,880 63.9 56.8 | 785 324 59.7 7.2 3.0 0.6

2000 | 17,753 62.1 54.8 78.5 33.8 56.4 7.9 2.9 0.5

2005 | 16,641 60.7 540 | 77.1 34.4 55.5 8.0 3.1 0.5

2006 | 16,886 60.5 537 716 340 | 553 8.4 33 0.5
2007 | 20,480 60.7 537 71.0 346 | 56.0 8.0 32 0.6

2008 | 19,255 62.3 53.1 80.5 345 56.8 8.4 33 0.7

Note: m. = months; YI = Youth Imprisonment; susp. YI = Suspended Youth
Imprisonment (probation); y = year(s).

Source: ~ Federal Statistical Office (Ed.): Strafverfolgungsstatistik 1975-2008; own
calculations.

The practice of even repeatedly suspending youth prison sentences to
between one and two years had already preceded the reform of 1990 to a great
extent, with no less than 54% of such sentences being suspended in 1990 (the
ratio in 1995 even went up to 60% and remained stable at about 55% in the
following years, see Table 2). Making alternatives to youth imprisonment
available to young adults, who are more involved in crime than juveniles
(particularly in respect of crimes such as robbery), has contributed to the
considerable decline by about 40% in the rate of imprisonment of juveniles and
young adults between 1983 and 1990. This decline can only be attributed to a
limited extent (5%) to demographic change. Since 1990 the youth prisoners’
rates, however, have increased considerably. But as can be seen in the case of
robbery and assault, this is not a result of longer prison sentences being
imposed, but rather is attributable to the increase in the absolute numbers of
sentenced persons (see Figures 14 and 15).
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Figure 14:

Length of youth prison sentences under juvenile criminal

law for robbery, 1990-2006 (convicted juvenile and young

adult offenders, old federal states)
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Figure 15: Length of youth prison sentences under juvenile criminal
law for serious and dangerous bodily injury, 1990-2006
(convicted juvenile and young adult offenders, old federal

states)
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6.1 Reforms since the 1970s in West Germany: innovation
from the grassroots of the juvenile justice system — the
new community sanctions (mediation, community service,
social training courses, care order)

As indicated under Section 1 above, Germany experienced a reform movement that
evolved from the “grassroots” of the juvenile justice system. Practitioners of private
or community organisations (youth welfare departments in the cities) and Juvenile
Court prosecutors and judges developed so-called ‘new community sanctions’ from
1974 onwards when it became evident that legislative reforms would not be
achieved in the near future.52 These projects were established close to the Juvenile
Courts at the community level, very often by the communal welfare boards, but
were then transferred to private organisations. This is a peculiarity of the juvenile

52 For one of the first projects of so-called “Briicke”-initiatives, see Pfeiffer 1983.
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welfare system that gives priority to privately run projects (principle of subsidiarity
of state versus privately run organisations, see § 4 (2) JWA). The idea of the
1970s and 1980s was to establish appropriate and educational alternatives to the
traditional, more repressive sanctions like short-term incarceration in a detention
centre (“Jugendarrest”’, see Section 2 above). The first “new” community
sanction to be implemented was the community service order. It was followed or
accompanied by the special educational care order. This care order means that a
social worker is attached to a juvenile offender like a mentor for a period of
usually six to twelve months. It is seen as an alternative to the classic probation
sanction where a probation officer sometimes has 70 or more cases. The care
order amounts to more intensive oversight, as in practice a social worker will
have no more than 10 to 15 cases. It is evident that the care order can be much
more efficient in providing help and social integrative services than a suspended
prison sentence with supervision by a probation officer.

Since the beginning of the 1980s another “new” community sanction has
been developed: the social training course. This is a group-centred educational
measure that targets both leisure-time problems and problems of day-to-day life.
Its aim is to improve social competence and skills that are required in private and
professional life. Social training courses are organised as regular meetings once or
twice per week, often in combination with intensive week-end arrangements
(sometimes sporting activities, ‘“adventure” experiences like sailing, mountaineering
etc.), usually for a period of up to six months.33

The first mediation projects started in the mid-1980s.54 At the beginning of
the 1990s, 60% of the youth welfare departments reported that a mediation
project had been established. In 1995 a national poll revealed a total of 368
mediation projects, which is a 68% increase from 1992.55 However, the authors
reported that the majority of mediation schemes ran on an “ad-hoc basis” to
cater for individual cases, and not as a priority measure within the ambit of
educational measures provided by the JJA .56

With the reform law of 1990 the legislator recognised the development of
“new community sanctions” by creating legal provision for their further and
wider application. The Draft Bill mentioned mediation in particular as being
“the most promising alternative to the more repressive traditional sanctions”.57

53 See Diinkel/ Geng/Kirstein 1998.

54  See Diinkel 1999, p. 108.

55  See Wandrey/Weitekamp in Délling et al. 1998.

56  See Wandrey/Weitekamp in Délling et al. 1998, p. 130 ft.

57  The legal justification referred to the favourable experiences with assorted pilot projects
launched since 1985, which increase consideration for the victim's special circum-
stances and “settle the conflict between the offender and the victim that results from the
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The current JJA in Germany offers many opportunities for arranging mediation
or damage restitution. Juvenile Court prosecutors may waive prosecution if
reformatory measures have already been implemented or introduced (§ 45 (2)
JJA). The 1990 Act explicitly equates mediation with such a reformatory measure.
Significantly, the legislator already accredits sincere efforts by juveniles to
resolve conflicts or to provide restitution. This arrangement protects juvenile and
young adult offenders if the victim of the crime refuses to co-operate. Successful
damage restitution more frequently leads to a dismissal because of “reduced
culpability” (pursuant to § 45 (1) JJA; similar to § 153 of the Criminal Procedure
Act in adult criminal law). Under the same conditions that apply to Juvenile Court
prosecutors, Juvenile Court judges may waive prosecution to enable subsequent
consideration of mediation efforts by young offenders. Restitution of material
losses as well as mediation as a sanction that is independent from the Juvenile
Court are peculiarities associated with German juvenile law (see §§ 15, 10 JJA).
The juvenile justice system, furthermore, provides for damage restitution in con-
junction with a suspended term of detention in a remand home or imprison-
ment.>8

Providing mediation as a court ordered sanction in juvenile justice (see § 10
(1) No. 7 JJA) was rightly criticised for violating the voluntary principle that
underlies mediation efforts. In practice mediation as a Juvenile Court directive is
almost never used,>9 because suitable cases are dealt with in an informal
proceeding (diversion in the sense of § 45 (2) JJA, see above) prior to a court
trial and therefore do not enter the level of formal court proceedings.

All taken into account, it demonstrates that elements of restorative justice at
different levels have been implemented in the German juvenile justice system.60

The juvenile law reform of 1990 served as a “booster” for the further
extension of new community sanctions. In a nation-wide poll conducted by the
Department of Criminology at Greifswald we investigated the period two years
before and two years after the law came into force (1 December 1990). There
was a 23% increase in the number of projects before and even a 60% increase
after the statutory amendment in the case of mediation, which amounts to a ratio
of 1 to 2.6 (see Table 3). Considerable further increases can also be observed for
the care order and for social training courses, but not for the community service
order in absolute terms. This is, however, due to the fact that almost all youth

criminal act more appropriately and more successfully (...) than traditional sanctions
have done in the past”, see Bundesratsdrucksache, No. 464/89, p. 44.

58  The same applies for release on probation; for a summary, see Diinkel 1999.
59  See Rossner/Klaus in Délling et al. 1998, p. 115.

60  After the juvenile justice legislation of 1990, the legislator also passed reforms of the
general penal law and the Criminal Procedure Act (StPO) which included some inno-
vation in its emphasis of mediation, see § 46a Criminal Law (StGB) of 1994 and
§§ 155a, 155b Criminal Procedure Act (stop), see Diinkel 1999, p. 110.
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welfare departments already ran community service schemes before 1990, which
rather limited the scope for further expansion.

Table 3: Increase of projects of “new community sanctions”
(offered by private or public organisations) in the old
Federal States before and after the amendment of the
JJA in 1990

Educational measure | Increase before the |Increase after the law| Ratio
law amendment amendment
(1* December 1990) | (1* December 1990)
Mediation 23% 60% 1:2.6
Care order 17% 37% 1:2.2
Social training course 16% 30% 1:1.9
Community service 2% 5% 1:2.5

Source:  Diinkel/Geng/Kirstein 1998.

6.2 The implementation of new community sanctions in
East Germany after the reunification in 1990

The main aim of the nationwide Greifswald study on new community sanctions
was to obtain empirical data about the establishment of these sanctions in the
Federal States, particularly in East Germany in the general context of
implementing the JJA in the former GDR. The process of social transition went
very quickly in terms of legal reforms. The JJA came into force simultaneously
to the re-unification in October 1990, shortly before the amendment of the law
in all of Germany. The poll was conducted in 1994 and 1995, and included a
questionnaire sent to all community welfare departments, private organisations
running mediation and other community sanction schemes, and to Juvenile
Court judges.6! The question was to what extent the new Federal States had
been able to implement the structure of juvenile welfare compared to the
established infra-structure in West Germany.

The results were astonishing, as a mere four years after re-unification, the
East German “Ldnder” had not only reached equivalent structures and quality of
juvenile welfare, but had even overtaken the “old” Federal States (see Table 4).

61  See Diinkel/ Geng/Kirstein 1998.
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Table 4: “New” educational community sanctions (offered by
private or state organisations) in the old and new Federal
States of Germany in 1994

Youth Social Mediation | Care order | Community

welfare | training service

depart-| course

ments

n n % n % n % n %

Old Federal States
(FRG) 479 | 350 {73.1| 336 | 70.1 | 408 | 85.2 | 461 | 96.2
New Federal States
(former GDR) 127 96 |75.6 | 112 | 88.2 | 119 | 93.7 | 127 | 100
Total Germany 606 | 446 |73.6 | 448 | 73.9 | 527 | 87.0 | 588 | 97.0

Source:  Diinkel/Geng/Kirstein 1998.

This development continued in the five years that followed, as is demonstrated
by several further studies, particularly in the field of mediation.62 The German
Federal Government has sponsored and promoted many projects that focus on
specific violent offender groups, such as right-wing extremists. At present the
police authorities estimate that there are about 10,000 right-wing, violence-
prone skin-heads etc. in the whole of Germany. About half of them are said to
live in East Germany, although the East German population accounts for only
20% of the German population.63 The overrepresentation of right-wing
extremists in East Germany is a very striking phenomenon and can no doubt be
partly explained by the specific problems caused by the economic situation (the
unemployment rate is twice that of West Germany), the lack of professional and
personal perspectives, particularly in young people, and also the authoritarian
style of rearing in East German families.

In consequence of the problems that are specific of East Germany, the youth
welfare authorities face a tough workload. Nevertheless, the infra-structure and
the number of social workers today are comparable to the state of affairs in West
Germany. In the old Federal States youth welfare authorities and the juvenile
justice system in general face different problems, particularly with young
migrants and young drug addicts. The latter have not (yet) emerged as a
prevailing problem in the eastern part of Germany. The “classic” drug in the

62 See Steffens 1999; Schwerin-Witkowski 2003.

63  For an overview of right-wing extremism in Germany and particularly in the East-
German Federal States see Diinkel/Geng 1999; 2003; Diinkel/ Geng/Kunkat 2001.
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Eastern Ldnder is alcohol. The illegal drug market has only recently come to be
an issue there, although the ‘hard drugs’ (heroine, cocaine) scene is not yet
prevalent.

Community sanctions have seen much progress in the East, too. However, it
is mainly the community service order that has gained major importance in
juvenile justice practice. The other community sanctions, which are more
educational and “constructive” than community service or other traditional
sanctions, have made far less of an impact. Consequently, half of the community
youth departments stated that they had no more than eight young offenders
participating in mediation per year. In 50% of the youth departments no more
than eight young persons in West- and seven young persons in East Germany
were under special educational care, and the number of participants in social
training courses was 18 and 11, respectively. On the other hand 80 and 78
community service orders were counted in 50% of the youth departments. The
total number of young offenders sentenced to community service was six to
eight times higher than for the other educational sanctions mentioned.64

7. Regional patterns and differences in sentencing young
offenders

Regional patterns of diversion have already been described under Section 5. A
comparison of the sentencing patterns of the different Federal States also brings
differences to light. In line with a long sentencing tradition, more serious
punishment prevails in the southern German States, whereas in the northern
States less harsh punishment is predominant. After the reunification of Germany
the question was which priorities the East German juvenile judges would set
when sentencing young offenders. One hypothesis was that they would be more
severe because of the traditional draconic punishments used in the former East
German system. However, the juvenile judges — like many other judicial
personnel — were imported from the West German States. The Bavarians catered
for their neighbouring State Saxony, while the northern States like Schleswig-
Holstein or Lower Saxony took care of staffing the Northern East German states
like Mecklenburg-Western Pomerania or Saxony-Anhalt. One could therefore
presume that the well-known north-south divide would be replicated in the “new
Federal States”.

Empirically we do not know much about court sentencing practices in East-
German Federal States, as statistical data had not been available until recently. A
Ph. D. thesis at Greifswald University on Brandenburg, Saxony and Thuringia
showed that (contrary to the presumption of some scholars) the sentencing prac-
tice was not more repressive in the East. There are some differences in how

64  See in detail Diinkel 2006.



586 F. Diinkel

certain crimes are responded to, and particularly violent crimes are punished more
severely. The youth detention centre option is widely rejected by the judges,
whereas suspended youth prison sentences are more widespread than in West
Germany.65 Although the rates of violent offending differed between East and
West Germany in the mid-1990s, the number of youth prison sentences was about
the same, as is shown in Figure 16 for robbery offences. The main disparity
between East and West Germany was the considerably lower risk for a young
suspect in East Germany to be sentenced by the Juvenile Court, which again
reflects the extended practice of diversion.66

Figure 16: Regional patterns of sentencing in East and West
German federal states, 1997

Juveniles and young adults suspected and sentenced to unconditional
youth imprisonment for robbery offences in comparison of East- and
West-Germany,* 1997
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A recent analysis of the statistical data of Mecklenburg-Western Pomerania
confirmed the pattern of extended diversionary practices and the few sentences
to a detention centre. One peculiarity, however, was the lower rate of
suspending youth prison sentences (of up to one or two years). Only 55% of
youth prison sentences were suspended, whereas the average in West Germany
was about 80%. Particularly in cases of violent offences, Juvenile Court judges
seem to rely on “sharp shock” incarceration. On the other hand the study showed

65  See Kroplin 2002.
66  See Diinkel/Drenkhahn/Geng 2001; Kroplin 2002.
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that “new” community sanctions, like social training courses, made up 15% of
all formally sanctioned young offenders (10% of young adults, 20% of
juveniles).67 One-third (36%) of all formally and informally sanctioned
offenders received a community service order (16% of young adults and almost
80% of juveniles). Mediation, accounting for about 8% (the same ratio for
juveniles as for young adults), was far behind. However, like the care order
(11%, 8% for young adults, 18% for juveniles) it is apparently not only an alibi
for a “repressive” sentencing practice, but an integrated part of a juvenile justice
system that greatly relies on the educational ideal.

8. Young adults (18-20 years old) under the jurisdiction of the
Juvenile Courts (§ 105 JJA)

In Germany, since the reform law of 1953, all young adults have been transferred
to the jurisdiction of Juvenile Courts. Comparing practices internationally, this
decision is remarkable, because it points to extending the scope of Juvenile
Courts to include young adults between the ages of 18 and below 21. Although
there is a general tendency in Europe to extend the scope of juvenile justice on
young adults,68 the German legislation providing the competence to sentence
young adults to juvenile courts still is rather exceptional.09 In most other
countries it is also more or less exceptional that adult courts really impose
educational sanctions on young adults. The development in Germany has been
in the opposite direction. Undoubtedly a major reason is that the reform of 1953
created the jurisdiction of the Juvenile Court for all young adult offenders
independently of whether sanctions of the JJA or of the general Penal Law
(StGB) are to be applied (see § 108 (2) JJA). The system of sanctioning 18-20
years old offenders and the age groups below and above young adulthood are
shown in Figure 17.

67  See Diinkel/Scheel/Schdpler 2003.
68  See Pruin 2007; Diinkel/Pruin 2011 and in this volume.

69 Many countries provide the application of educational measures or of mitigated
sentences of the general criminal law, see Diinkel/Pruin in this volume, but according to
Gensing (in this volume) besides Germany only Austria and Croatia provide that young
adults are dealt with under the jurisdiction of the juvenile courts.
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Figure 17: The German system of sentencing concerning different
age groups
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Section 105 (1) No. 1 of that law provides for the application of juvenile law
if “a global examination of the offender’s personality and of his social
environment indicates that at the time of committing the crime the young adult
in his moral and psychological development was like a juvenile”, he should be
punished according to the JJA (“Reifeentwicklung”).

Furthermore, juvenile law has to be applied if it appears that the motives and
the circumstances of the offence are those of a typically juvenile crime (“Ju-
gendverfehlung”, see § 105 (1) No.2 JJA). In 1965 only 38% of young adults
were sentenced in terms of the Juvenile Justice Act, but by 1990 this proportion
had nearly doubled to 64%. In 1995 this share decreased slightly to 60%, but
then increased again to 66.2% in 2008.70 Since 2007 we dispose on statistical
data for all Federal States including former East Germany. The overall rate of
sentencing according to the JJA was 59.4%, with an average of 51.9% in East
and 65.2% in West Germany. This makes it clear that the full integration of
young adults into the juvenile justice system in West Germany has been

70  See also Diinkel 2002a; 2006; Pruin 2007; these data refer to the “old” West German
Federal States.
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accepted in practice. The regulations mentioned above have also been inter-
preted very widely by the courts to provide for the application of juvenile law in
all cases in which there are doubts about an offender’s maturity.”! The Supreme
Federal Court (“Bundesgerichtshof”, BGH) held that a young adult has the
maturity of a juvenile if “elements demonstrate that a considerable development
of the personality is still ongoing” (“Entwicklungskrdfte noch in gréfierem Um-
fang wirksam sind”, BGHSt 12, p. 116; 36, p. 38). This is the case for the
majority of young adult offenders. Thus, the court does not rely on an
imaginative (prototype of) juvenile, but on aspects of each individual’s personal
development. There is no doubt that these arguments also hold for a further
extension of the Juvenile Court’s jurisdiction, for example to include 21-24
year-old adults (see Section 13 below). The interpretation of a “typical juvenile
crime”, which is extensively applied, follows a similar logic.72

However, in practice there are considerable regional differences with respect
to specific crimes and different regions.

For the most serious crimes such as murder, rape or robbery, nearly all
(more than 80% or even 90%) young adult offenders in 2006 were sentenced
according to the (in these cases, milder) juvenile law (see Figure 18). The
reason is that the higher minimum and maximum sentences provided by the
“ordinary” criminal law do not apply in juvenile law (see § 18 (1) JGG).
Juvenile Court judges, therefore, are not bound by the otherwise mandatory life
sentence for murder, or the minimum of five years of imprisonment for armed
robbery. German practice appears to be contrary to the so-called waiver
decisions in the USA, where serious young offenders are transferred to the
“ordinary” criminal justice system.73

The only field of offences for which young adult offenders are predominantly
sentenced according to adult legal provisions are traffic offences (61% in 2008).
This is due to the procedural possibility of imposing fines without an oral hearing
(,,Strafbefehl*) which is excluded from the juvenile penal law.

There are constitutional reservations about the regional inequalities that
have emerged in practice. In North Rhine-Westphalia, for example, according to
research from the 1980s, convictions under juvenile law ranged between 27%

71 See BGHSt 12, p. 116; BGH Strafverteidiger 1989, p. 311; Eisenberg 2008, notes 7 ff.,
36 on § 105; Ostendorf2009a, note 24 on § 105 (emphasising that § 105 JJA should be
applied if the sanction according to the JGG is more favourable for the young adult).

72  The examples mentioned in the cases are crimes committed in groups or under the
influence of a group, also hooliganism, sometimes very violent crimes that have derived
from a specific situation (possibly in combination with alcohol abuse) etc., see Eisen-
berg 2008, notes 34 ff. on § 105; Ostendorf2009a, notes 17 f. on § 105..

73 See Stump 2003.
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and 91% of all convicted juveniles.”4 When the Federal States are compared, in
2008 the share of young adults being sentenced according to juvenile law ranged
from 46% in Mecklenburg-Western Pomerania and 47% in Baden-Wiirttemberg
to 86% in Hamburg and 89% in Schleswig-Holstein (see Figure 19 and Table
4). Apparently, Juvenile Court judges have different conceptions of the “typical”
personality of juvenile offenders and of the “typical” nature of juvenile
delinquency. Overall, there is a north-south divide, with the Federal States in the
north increasingly applying juvenile criminal law, whereas in the south Juvenile
Court judges rely to a greater extent on the criminal law for adults. The
relatively low application of sanctions according to the JJA in Berlin (54%)
might be a result of an overrepresentation of foreigners or juveniles with a
migrant background, who could more often be deemed mature, particularly if
their lifestyle is rather independent from parents or family.

Regarding the new Federal States (of former East Germany) we must notice
that the practice varies, but in general it is more reluctant than in the average of
West German Federal States (see Figure 19). In 2008 the proportion of young
adults sentenced according to the JJA was only 46% in Mecklenburg-Western
Pomerania, 50% in Saxony, 53% in Brandenburg, 55% in Thuringia and 56% in
Saxony-Anhalt.75 In Mecklenburg-Western Pomerania the proportion in 2001
was 55%, and decreased slightly (see Table 4).76 The low rates in Brandenburg
(53%; 2006: only 35%) and Saxony (50%; 2006: only 34%) are not due to the
“distrust” of Juvenile Court judges towards the JJA. Rather, they are the result
of a specific bureaucratic routine in the application of the “Strafbefehisver-
fahren”, a summary procedure with only a written file in cases of less severe
offences, which is only applicable when applying the sanctions of the general
criminal law (StGB). Nevertheless in Brandenburg and Saxony the proportions
have increased and almost adjusted to the West German level.

Two discourses can be differentiated in this context. On the one hand, there
is the “rhetoric” debate in the field of criminal policy and the critique by
conservative parties of lenient sentencing through the application of JJA
sanctions instead of the provisions of general criminal law.77 Conservative
politicians argue that young adults should be made to assume increased
“responsibility”, thereby allowing for more severe punishment to be imposed.

74 See Pfeiffer 1988, p. 96.
75  See for earlier data Heinz 2001, p. 79 ff.
76  See Diinkel/Scheel/Schdpler 2003.

77  These arguments do not consider that in fact sometimes the application of sanctions of
the JJA may be a disadvantage rather than a benefit, as can be shown by the fact that in
the juvenile justice system the minimum prison sentence is 6 months, in the general
criminal law only one month; for some empirical evidence of disadvantages in
sentencing, see Diinkel 1990; Pfeiffer 1991.
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On the other hand, the practitioners “on the ground” have different problems.
They want to eschew the application of the general criminal law in order to
avoid the imposition of more severe punishment, but would like to be able to
impose fines in a summary procedure (without an oral hearing), which up to
now is not provided by the JJA (“Strafbefehl”, see above). This procedure is
very economical and time-saving and — as indicated above — is used particularly
for traffic offenders (drunken driving etc.).

Figure 18: Proportion of young adult offenders sentenced under
juvenile criminal law (§ 105 JJA) according to different
crimes in Germany, 2008 (total Germany)
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Figure 19: Proportion of young adult offenders sentenced under
juvenile criminal law (§ 105 JJA) according to different

federal states, 2008
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Table 4: Proportion of (18 to <21 year old) young adults sentenced
according to the JJA (§ 105 JJA)

Federal States . Proportion of young
Proportion of young adults adults sentenced

sentenced according to the JJA according to the JJA

(all crimes) (traffic offences)

1998* | 2001 | 2006 | 2008 |1997**| 2001 | 2006
Baden-Wiirttemberg 43% 48% 45% 47% 20% 17% 17%
Bavaria 55% | 61% | 67% | 71% | 35% | 37% | 40%
Berlin 57% | 53% | 54% | 54% | 30% | 46% | 29%
Bremen 62% | 1% | 69% | 65% | 61% | 72% | 71%
Hamburg 92% | 83% | 87% | 86% | 95% | 81% | 77%
Hesse % | T4% | 79% | 79% | 67% | 65% | 75%
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Federal States

Proportion of young adults
sentenced according to the JJA
(all crimes)

Proportion of young
adults sentenced
according to the JJA
(traffic offences)

1998* | 2001 2006 | 2008 |1997**| 2001 2006
Lower Saxony 1% | 70% 1% | 75% 61% 57% | 63%
North Rhine-Westphalia | 63% | 66% 68% | 65% | 45% | 48% | 55%
Rhineland-Palatinate 47% | 51% 53% | 55% 19% | 20% | 24%
Saarland 84% | 87% 85% | 80% 77% 82% | 75%
Schleswig-Holstein 89% 90% 88% 89% 93% 88% 86%
Old Federal States total | 59% 62% 64% 65% 39% 41% | 44%
Brandenburg 30% | noinf. | 41% 53% 23% | noinf. | 24%
Mecklenburg-Western {0 5¢ | 5504 | 50% | 46% | moinf. | 41% | 32%
Pomerania
Saxony 34% | noinf. | 47% | 50% 12% | noinf. | 18%
Saxony-Anhalt no inf. | noinf. | noinf. | 56% | noinf. | noinf. | no inf.
Thuringia 60% | noinf. | 57% 55% 44% | noinf. | 42%
New Federal States*** 38% | noinf. | 48% 52% 21% | noinf. | 27%

Sources:

Heinz* 2001; Kroplin** 2002; Federal Statistical Office (Ed.): Strafverfolgungs-

statistik 2001, 2006; 2008; Strafverfolgungsstatistik Mecklenburg-Western
Pomerania 2001, 2006, own calculations.
1998*** resp. 1997 without Saxony-Anhalt and Mecklenburg-Western Pomera-
nia; 2006 without Saxony-Anhalt.

9. Transfer of juveniles to the courts for adults

In Germany, a transfer of juveniles to the criminal court for adults (waiver) is
not possible. Even in the case of young adults (18 to <21 years) the system is
working in the opposite direction compared to the USA or other waiver systems:
the most serious cases are sanctioned under juvenile law, resulting in milder
sentences than would be the case for adults (see Section 8 above). Regardless of
which set of legal provisions is applied in sentencing, it is always the Juvenile
Court that deals with young adult offenders.
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10. Preliminary residential care and pre-trial detention

According to §§ 71, 72 JJA priority should be given to educational alternatives
instead of placing a juvenile in pre-trial detention. The alternative will most
regularly be an open facility of residential care (welfare home), but could also be
a closed welfare institution. In the 1970s such closed institutions were outlawed
by most Federal States and practitioners as they were seen as a symbol of “state
repression”. However, at present a more pragmatic debate has led to the
reopening of a few facilities for those juveniles who cannot be handled in an
open environment, and for whom the aim was nevertheless to avoid pre-trial
detention. So in six out of sixteen Federal States, some 260 places have been
created in closed institutions (see Section 11 below).”8

Pre-trial detention should be the last resort in order to guarantee a juvenile’s
attendance at trial. In 1990 the legislator even intensified the necessary
preconditions for pre-trial detention because of the possible detrimental effects
such detention can have, particularly on juvenile offenders (see § 72 (1) JJA). Pre-
trial detention is prohibited for persons less than 14 years of age. For 14- and 15-
year old offenders, in cases of danger of not standing trial (escape), pre-trial
detention is only permitted if the juvenile has already absconded in the past or has
no permanent home address (see § 72 (2) JJA).

Nevertheless the practice of juvenile judges is sometimes problematic as
they also use grounds for pre-trial detention that are not provided by law, like
crisis intervention, short sharp shock ideologies etc.’9 Empirical research shows,
however, that in general juveniles are only sent to pre-trial detention as a last
resort.80 The pre-trial detention rates per 100,000 of the age group are included
in Table 5 below.

The average stay in pre-trial detention rarely exceeds two to three months. A
study in Mecklenburg-Western Pomerania showed that of those juveniles and
young adults who had been placed in pre-trial detention in 1999, 14% were
immediately released, and 29% were later released. In 20% of the cases, they
were transferred to a welfare institution according to § 71 JJA. 67% of the very
young alleged offenders (14 and 15 years old) and 44% of the 16- and 17-year
old juveniles were released on bail and therefore suffered only short periods of
pre-trial detention.81

Far more juveniles are preliminarily detained in psychiatric hospitals than in
closed residential welfare institutions. According to a poll by the heads of psy-

78  See Arbeitsgruppe “Familiengerichtliche Mafinahmen bei Gefihrdung des Kindeswohls”
2006.

79  See Kowalzyck 2008.
80  See Heinz 2008; Villmow/Robertz 2004 with further references.
81  See Diinkel 2004, p. 484; Kowalzyck 2008.
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chiatric clinics in Germany, the Family Courts ordered a stay in a psychiatric
clinic (according to § 1631b Civil Code) in about 3,500 cases per year, which
covers about 13% of the total number of admissions to psychiatric departments
for juveniles. Two thirds of this kind of detention last for only two to six weeks,
and only one percent of placements are for longer than six months. The
conclusion is that far more juveniles are detained in psychiatric than in (closed)
welfare institutions, but those in welfare institutions stay there much longer than
juveniles in psychiatric institutions.82

11. Residential care and youth prisons — Legal aspects and the
extent of young persons deprived of their liberty

At the end of 2000 almost 70,000 (69,723) children (below the age of 14) and
juveniles were in juvenile welfare homes. Of them 10,164 had been placed by a
decision of the Family Court, the others upon demand or with the consent of the
parents. In October 2006 there were only 260 residential places in closed
welfare institutions, a share of only 0.3% of all places.83 The 260 places are
spread across 19 institutions in six Federal States (Baden-Wiirttemberg, Bavaria,
Brandenburg, Hamburg, North Rhine-Westphalia and Rhineland-Palatinate). 81
places are used as optional open facilities. The average stay in closed welfare
institutions in 2005 was 11 months, which means that about 300 juveniles are
placed in closed welfare institutions per year. These numbers demonstrate that
placement in closed welfare institutions plays only a marginal role in the
German residential care system, with about 20,000 new admissions of juveniles
under § 34 JWA per year. While these closed institutions are available to all
Federal States, 87% of the juveniles who stay there come from the respective
domestic States. Only 13% come from one of the 10 Federal States that do not
have their own closed facilities. This can be seen as an indicator that creating
new options for juvenile judges consequently increases the demand for them.
The daily costs per juvenile were 250 €, which is more expensive compared to
youth prisons (100-150 €). The distinction between closed and open welfare
institutions is sometimes difficult, as many open institutions provide a few
rooms for a temporary “time out”, and closed institutions on the other hand
temporarily use parts of their facilities as an open environment.

The legal situation concerning children’s rights in welfare institutions is
unsatisfactory insofar as no legal rules exist that govern the execution of such
placements. The rules that are in place are purely administrative.

82  See Arbeitsgruppe “Familiengerichtliche Mafinahmen bei Gefihrdung des Kindeswohls”
2006.

83 Sonnen 2002, p. 326, reported that in 2001 there were only 150 places in closed welfare
institutions.
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Youth imprisonment covers the age groups of 14 to 17-year old juveniles, 18
to 20 year-old young adults and adults aged 21 to 24 who were sentenced by
Juvenile Courts as juveniles or young adults. As mentioned at the beginning of
this paper, the duration of sentences to youth imprisonment ranges from six
months to five years. In serious felony cases or in cases involving young adult
offenders the maximum limit is 10 years. The average sentence to be served is
between one and two years, therefore the average stay in a youth prison is
slightly more than one year.

The legal situation for young prisoners changed at the beginning of 2008.
Before 2008 only a few general legal provisions existed in the JJA and in the
Prison Act for adult prisoners. There had not been a differentiated legal
framework covering the legal rights and duties of young prisoners. The Federal
Constitutional Court (Bundesverfassungsgericht) outlawed this missing primary
legislation as being unconstitutional, as in Germany any restriction of
fundamental human rights has to be based on regulations in law. Administrative
rules are deemed an insufficient basis. The Federal Constitutional Court obliged
the legislators of the Federal States to pass primary legislation before the end of
2007.84 In September 2006 a general reform of the legislative competences
came into force, transferring the competences for prison legislation to the
Federal States (“Ldnder”). The new State Laws in the Federal States vary to
some extent and express different political orientations on what is to be seen as
the primary goal and the basic principles of youth imprisonment, and what are
viewed as being the most promising concepts of rehabilitation.85 Nevertheless,
there is a strong consensus that the organization of youth prisons, even more
than in adult prisons, must be oriented towards rehabilitation and education.
Furthermore, the prevailing opinion is that youth prisoners shall be
accommodated in small living groups and individual cells during the night. All
youth prisons should also provide a variety of school and vocational training
programmes, special (social) therapeutic units, and a system of progressive
preparation for release (including leaves of absence, early release schemes and
continuous care and aftercare).86 Although the competence of youth prison
legislation has been transferred to the Federal States, legislation concerning
prisoners’ complaints rights and procedures are still Federal Law. The reform
law of 13 December 2008 (mentioned under Section [) brought major

84  See BVerfG of 31 May 2006, NJW 2006, 2093 ff.; Diinkel 2006a; 2006b; Diinkel/van
Zyl Smit 2007; Goerdeler/Pollihne 2007.

85  See Diinkel/Pérksen 2007; Eisenberg 2008a; Sonnen in Diemer/Schoreit/Sonnen 2008,
p- 931 ff.; Ostendorf2009.

86  For a comparison of the legislation in the different Federal States see Diinkel/Pérksen
2007; Diinkel 2007, Eisenberg 2008a; Sonnen 2007; Sonnen in Diemer/Schoreit/Sonnen
2008, p. 931 ff.; Ostendorf2009.
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improvements, guaranteeing juvenile and young adult inmates an oral hearing as
well as regular legal advice when complaining to the court.87

The actual situation in German youth prisons can be described as follows:
In 2008 there were approximately 6,500 young people aged between 14 and 25
in youth custody (31 March 2008: 6,557), 264 (or four percent) of them female.
Youth imprisonment rates differ considerably across the Federal States. They
are higher in the East, partly because there is more violent crime in the eastern
regions. The case of Schleswig-Holstein is interesting in this respect: the
imprisonment rate there (2008: 55.1 per 100,000 of the 14-25 age group) has
been reduced to a level half that of many other States; in neighbouring
Mecklenburg-Western Pomerania, for example, it was 119 per 100,000 (see
Figure 20 below). This reflects an explicit criminal policy of opting for different
types of sentences and alternatives to custody.

In the last few years a reduction in the rates of youth imprisonment has been
observable, however with some exceptions like Berlin and Hamburg (see Figure
20 and Table 5). With the exception of Berlin an even stronger decrease can be
seen for the rates of juveniles and young adults in pre-trial detention.

87  See § 92 JJA in combination with §§ 109 ff. Prison Act, see Diinkel 2008, p. 3 f.
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Figure 20:  Young offenders in German juvenile prisons
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Table 5:

Imprisonment rates for juveniles and young adults in

youth prisons and in pre-trial detention 2000 and 2008
(at 31 March) in a comparison of the Federal States

Youth 2008 Pre-trial 2008
imprisonment comp. detention rates**  comp.
rates* to 2000 to 2000
2000 2008 in % 2000 2008 in %
Baden-Wiirttemberg 69,4 66,3 -4,5 44,3 25,1 -43,3
Bavaria 76,7 82,7 7.8 50,0 26,7 -46,5
Berlin 92,9 127,1 36,9 59,8 70,3 17,7
Brandenburg 124,1 111,7 -10,0 49,8 29,6 -40,4
Bremen 134,4 60,9 -54,7 59.4 52,1 -12,3
Hamburg 52,4 62,2 18,6 69,5 49,7 -28,5
Hesse 84,4 64,2 -23,9 46,1 22,2 -51,9
prsaklenburg Western 1484 1190 <199 534 317 407
Lower Saxony 92,1 86,8 -5,8 34,7 17,9 -48.4
North Rhine-Westphalia 92,9 90,8 2,3 46,1 31,6 -31,5
Rhineland-Palatinate 116,1 962  -172 38,5 20,7 -463
Saarland 114,2 67,5 -40,8 46,0 31,8 -30,9
Saxony 145,0 108,1 -25,5 61,6 27,5 -55,4
Saxony-Anhalt 132,8 135,8 23 58,1 35,0 -39,8
Schleswig-Holstein 56,6 55,1 -2,6 34,9 19,9 -43,1
Thuringia 98,3 105,2 7,0 37,8 33,8 -10,5
&L‘itgi‘:‘;::l;mtes 852 82,1 36 456 283  -380
(E;::Gi ‘;‘g}’:‘y)smes 13,0 1148  -124 533 310  -419
Germany total 94,3 87,4 -7,3 47,2 28,7 -39,3
* Sentenced per 100,000 of the 15 to 25-year old population.
*x Per 100,000 of the 14 to 21-year old population.

Source:  Federal Statistical Office (Ed.): Strafvollzugsstatistik 2000; 2008 (see

www.destatis.de); own calculations.
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Strictly speaking, youth custody in Germany does not necessarily imply
prison for juveniles: very often it is prison for young adults aged over 18. This
reflects the fact that the system of criminal law for juveniles includes young
adults aged 18-20 into the jurisdiction of Juvenile Courts. As a result, youth
custody facilities house many young adults aged up to 24 who are serving cus-
todial sentences. The distribution of detainees in different age groups is shown in
Figure 21. 90% of “youth” prisoners in Germany are young adults between 18 and
25 years of age. Only 10% of the total population of 7,061 youth prisoners (31
March 2005) are “real juveniles” aged 14 to 18 (see Figure 21).88

Figure 21:  Age distribution of the youth prison population in
Germany, 1980-2005

Data at 31 March of each year
18-21 years
18-21 years 45.3%
53,8%
14-18 years
1.7% 14-18 0years
1980 1990 7,3%
N =6,490 N=4,197
Old federal >= 21 years Old federal >=4271 ;;ars
states 34,5% states »o7/0
18-21 years 18-21 years
49,5% 48,5%
> 14-18 years
12,3% 14-18 years
10,3%
2000 2005
N=7,396 N=7,061
= >=21 years
Germany (total) > 3281 z)gzars Germany (total) 41,2%
after reunification )

Source:  Federal Statistical Office (Ed.): Strafvollzugsstatistik 1980-2005
(see www.destatis.de); own calculations.

Most young detainees are serving sentences for offences involving violence:
in 2005 the figures were 19% for bodily harm/assault; 26% for robbery; 6% for
homicide; and 3% for sexual offences. Drug-related offences including drug
trafficking accounted for 7%. These figures have changed considerably over the
last 25 years (less simple property and more violent offenders, see Figure 22).

88  See Diinkel 2006b, p. 13 £.; Ostendorf 2009, p. 59 f.
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Figure 22:  Youth prison population in Germany, 1980-2005,
according to the type of offence

3,8%

48,6% 349 Legend
I homicide
1980 1449, | 1990 M bodily harm
N =6,490 N=4,197
[] sexual offences
5% = theft, embezzle-
ment
Old federal 2 2’0/ Old federal 18 5%
states 177% 5% ° states s [ robbery, extortion

& fraud, forgery
B8 traffic offences

serious drug
offences

less serious
drug offences

[] other offences

Data at 31 March
of each year

Germany (fotal)
after reunification 24.0% Germany (total) 25,1%

Source:  Federal Statistical Office (Ed.): Strafvollzugsstatistik 1980-2005 (see www.-
destatis.de); own calculations.

The youth custody system in Germany differs from the prison system for
adults in many respects. Firstly, a much wider range of educational and
vocational training is offered.89 Levels of staffing — especially numbers of
psychologists, social workers and teachers employed — are much better.90 In
2001, for example, there was on average one social worker for every 35
detainees in youth custody facilities, and one psychologist for every 76
detainees, compared with double the number of detainees per professional in
adult prisons, which were thus clearly disadvantaged.®! Most youth custody

89  The German speaking reader may find many examples in Diinkel 1990, p. 285 ff.;
Trenczek 1993; Bereswill/Hoynck 2002; Goerdeler/Walkenhorst 2007; for the theore-
tical aspects of social pedagogic needs and interventions in youth prisons see Walken-
horst 2002; J. Walter 2007.

90 For a summary, see Diinkel 1990; 2006b; Diinkel/Lang 2002; for an overview of
staffing in German prisons see Diinkel 1996; Diinkel/Geng 2007a and below.

91  See Diinkel/Lang 2002.
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facilities are smaller than adult prisons.92 In former West Germany many of the
facilities were constructed or substantially renovated within the last 25 years.
The buildings in former East Germany, by contrast, were extremely outdated
and the appalling conditions that prevailed there in the early 1990s were seen, in
some cases, as constituting violations of human rights. The considerable
overcrowding in East German youth custody facilities meant, for example, that
detainees had to be grouped even outside working hours,%3 and this helped to
reinforce subcultures. However, a new facilities have been constructed, including
for example Neustrelitz in Mecklenburg-Western Pomerania or RaBnitz in Bran-
denburg. Single-cell accommodation is provided in these facilities and they meet the
standards of a modern custodial establishment geared toward resocialisation, with
residential units and a range of training opportunities etc. (for some recent data,
see the results of an empirical study by the Department of Criminology in
Greifswald below).

With regard to practice in the areas of prison discipline and punishment, the
differences between youth custody and adult prison, which were observed when
the first statistical comparisons were made in the early 1980s, still apply. The
first difference is the much more frequent imposition of disciplinary measures in
youth prisons (the average figures for the year 1994 for youth custody and adult
prison were 136 and 50 measures imposed per 100 detainees respectively): the
sanction of solitary confinement for up to two weeks, for example, was imposed
almost four times more frequently in youth custody facilities (32 versus 9 per
100 inmates). One reason for the more frequent use of sanctions on juvenile
detainees may be the fact that a higher proportion of them are in custody for the
first time — and thus they break the rules because they misjudge the degree of
leeway afforded both formally and informally in interaction with others.
Another factor is the presence of a high proportion of violent offenders, among
whom impulsive and sometimes violent reactions to fellow detainees and staff
are more common. The increased incidence of acts of violence against prison staff

92  They are, however, larger on average than, for example, the Austrian facility at
Gerasdorf or typical facilities in the Scandinavian countries and the Netherlands.

93  This is one aspect of the oppressive legacy of the GDR prison system which continues
to have a very negative effect on custodial facilities in the new Federal States: in 1997
no fewer than 77% of inmates in detention centres there were housed in shared cells, as
compared with 41% in the old Federal States. In fact, until 2000 the situation continued
to deteriorate in some cases as the prison population increased substantially, see
Diinkel/Drenkhahn/Geng 2001; in the meantime after the considerable decrease of the
prison population in general (see Diinkel/Morgenstern 2010) and in youth prisons in
particular (see Table 5 above), the situation has improved. Most juvenile prisoners are
accommodated in single cells as provided by the new legislation of 2007/2008 in the
different federal states; see for a comparison of the legislation Ostendorf 2009; Diinkel/
Pérksen 2007; Sonnen 2007; Eisenberg 2008a with further references.
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supports this theory.94 There are, however, also indications that, among prison
officers, the concept of a prison with an educative function is perceived to imply
a mission, and traditional forms of punishment are seen as tending to deter
misbehaviour.95 There are significant differences in this regard from facility to
facility. Certain directors manage to run their establishments virtually without
recourse to disciplinary measures and, indeed, solitary confinement has been
abolished in some facilities and throughout some Federal States.90 Both the
specific circumstances of youth custody and the fact that the term “education” is
not precisely defined leave much room for discretion and for very different
conceptions of education in prison, and differing arrangements for it. The
individual attitudes of directors have a huge influence here.

A further feature that clearly distinguishes youth custody facilities from
adult prisons is the rarity with which detainees are granted home visits, allowed
to work outside the prison (i. e. doing a day job for an outside employer without
supervision by prison staff) or are transferred to open prisons (on 31 March
2006 only 7.9% of juveniles, compared with 15.9% of adult detainees, were in
open institutions).97 This is explained in part by the risk of juveniles abusing the
system (for example because of the high proportion of them serving sentences
for violence or drug-related offences), but also to some extent by different styles
of incarceration. Nationwide comparison of the German Federal States indicates
that the prison directors’ attitudes toward punishment are crucial and determine
how the punishment system is organised within the institutions, and indeed
throughout entire States. There is no other explanation for the fact that detainees
in Bremen, Hamburg and Schleswig-Holstein are granted home leave 7 to 17
times more frequently than their counterparts in Bavaria, without there being
any indication for a parallel increase in the rates of system abuse in these three
States.98 The same is true in relation to daily work leave which is granted 40
times more often in Lower Saxony than in Bavaria.99 Generally speaking, the
northern Federal States have introduced a more liberal approach to prison
discipline and punishment, to the extent that a north-south divide has been

94 See Diinkel 1996a, p. 128, figure 47.
95  See Diinkel 1990, p. 216.

96  Bremen, Berlin, Lower Saxony and Rhineland Palatinate, see Diinkel 1996, p. 19 ff.,
p- 102 ff,; see for the “good practice” introduced in the Adelsheim youth prison J.
Walter 1998.

97  See Diinkel/Geng 2007; 2007a.

98 See Diinkel 1996a; Diinkel/Réssner in van Zyl Smit/Diinkel 2001, p. 327; Diinkel/
Schiiler-Springorum 2006.

99  See Diinkel 1996a, p. 130, figure 49.
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identified.100 There are equally clear regional differences between the figures
for juveniles in open institutions at any given time. Certain Federal States have
no open youth custody facilities (the Saarland) or only a few single places (e. g.
Baden-Wiirttemberg, Bavaria), whereas in 2006 almost every sixth (16.2%)
detainee in Lower Saxony was in an institution of this type, as were almost
15.9% of their counterparts in North Rhine-Westphalia (the federal average
figure being 7.9%).101

Apart from the structural characteristics of the youth custody system, certain
interesting types of reform have been introduced in Germany with regard to
practice, and these are worth mentioning, both for their potential in promoting
reintegration and for their innovative organisational style. On the one hand,
efforts have been made to decentralise the traditionally hierarchical model of
prison organisation in favour of a team-based approach with much delegation of
decision making (as at Rockenberg, Hesse). Outward-bound-type initiatives (with
rock climbing, biking or canoeing, for example, as at Adelsheim, Baden-
Wiirttemberg) have also been introduced with the aim of giving detainees an
intensive experience of group activity, with a sense of responsibility and
confidence. There have also been successful experiments with forms of aggressor-
victim mediation and with “democratic” prison communities (based on
Kohlberg’s theory of moral development).102 Recently, anti-aggression courses
for young perpetrators of violent crime have become widespread.103
Developments in some parts of the “new” (East German) Federal States still lag
behind due to the reality of inadequate facilities and staff shortages (especially
shortages in well qualified personnel). But in general the situation has remarkably
changed and since the mid-2000s youth imprisonment is largely adjusted to West
German conditions.

The positive aspects of practice-rooted prison reforms indicate that it is
possible to have a good youth custody system even where the legislative
framework and the physical facilities are unsatisfactory. The key factors remain
commitment on the part of staff and the motivational influence of the institutions’
directors and management personnel.

100 See Diinkel 1990, p. 609 ff.

101 The proportion of juveniles in open custodial facilities is half that of adult prisoners in
similar establishments, see Diinkel/Lang 2002; Diinkel/Geng 2007; 2007a. For earlier
data see Diinkel 1996a, p. 142, figure 61. In some instances it seems likely that problems
of definition and organisation of data have occurred.

102 See DiinkellJ. Walter 2005; see also J. Walter/Waschek 2002.

103 See Diinkel/Geng 2007a; for an evaluation Ohlemacher 2001; the German speaking
reader will find several project descriptions and evaluations in Bereswill/Hoynck 2002;
Goerdeler/Walkenhorst 2007 and in general in the Zeitschrift fiir Jugendkriminalrecht
und Jugendhilfe, edited by Deutsche Vereinigung fiir Jugendgerichte und Jugendgerichts-
hilfen e. V. (see www.dvjj.de).
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12. Residential care and youth prisons — Development of
treatment/vocational training and other educational
programmes in practice

There is no systematic research on treatment programmes for young offenders in
welfare institutions in Germany. It is, however, clear that residential care implies
a variety of schooling and psychological treatment programmes coupled with
intensive care. The costs of closed institutions (homes) are about 250 € per day
per juvenile, which is noticeably more expensive than youth imprisonment (100-
200 € per day).

With respect to youth imprisonment we dispose of a recent study by the De-
partment of Criminology at Greifswald University. In 2006 a written question-
naire was sent out to all 28 youth prisons in order to get basic information about
treatment programmes, staffing and measures for the preparation of release and
reintegration into society. The results reveal a much better infrastructure of (and
for) treatment than in prisons for adults. More in-depth research about juvenile
prisons and their impact on young offenders during their stage in prison as well
as after release has been conducted by the Criminological Institute of Hano-
ver/Lower Saxony.104

First of all, the results of the Greifswald study demonstrated that the general
situation (problems of overcrowding, poor living conditions etc.) has improved.
Overcrowding in 2006 was restricted to some of the closed youth prisons like in
Berlin or Lower Saxony. On average 96% of the places in closed and 73% in
open youth prisons were occupied.

Staffing varied considerably from prison to prison, as staffing, and the
quality of treatment are the responsibility of each Federal State. Staffing was
quite good at least in some States and youth prisons in Berlin, Brandenburg,
Hamburg and Lower Saxony, with a staff-prisoners ratio of about 1: 1.5.
Looking only at the staff members who are directly involved in treatment and
care, like psychologists and social workers, the following differences can be
observed. Whereas in Schleswig-Holstein and Hamburg one psychologist had to
take care of 33 or 35 young prisoners, the number in the East-German States of
Mecklenburg-Western Pomerania, Saxony-Anhalt and Thuringia as well as in
the West-German State of Hesse was between 123 and 147 (see Table 6).

Regarding social workers (based and working in the institution) the staff-
prisoner ratio is much better: In East Germany one social worker had to take
care of 50 prisoners, while in West-Germany it was 28 prisoners. The variation
was considerable again. In Lower Saxony 18 prisoners were allocated to one
social worker. The figures for Bremen and Berlin were comparable, with 21 and

104 Director: Christian Pfeiffer, see the contributions e. g. of Bereswill/Greve 2001; Hosser
2001; Hosser/Bosold 2004; Bereswill/Koesling/Neuber 2007 with further references.
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26 respectively. At the other end of the scale, one finds Thuringia with 74 and
Saxony-Anhalt with 93 prisoners per social worker (see Table 6).

Table 6: Number of prisoners per psychologist and social worker
in youth prisons in Germany on 31 January 2006

Prisoners per Prisoners per social
psychologist worker/social pedagogue
Baden-Wiirttemberg 84 47
Bavaria 88 42
Berlin 42 26
Brandenburg 38 45
Bremen 43 21
Hamburg 35 24
Hesse 130 20
Mecklenburg-Western Pomerania 137 46
Lower Saxony 56 18
North Rhine-Westphalia 84 36
Rhineland-Palatinate 54 29
Saarland 110 28
Saxony 50 34
Saxony-Anhalt 123 93
Schleswig-Holstein 33 26
Thuringia 147 74
“Old” Federal States (West-Germany) 66 28
“New” Federal States (East-Germany) 72 50

Source:  Diinkel/Geng 2007a.

The offered treatment programmes primarily concerned school and voca-
tional training, which were elements of rehabilitation in all youth prisons. In
addition, almost all prisons (96%) offered some kind of (cognitive-behavioural)
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anti-aggression programme.l05 However, the numbers of participants remain
modest and only a minority of the young prisoners’ population can profit from
more intensive rehabilitative programmes. This has to be underlined by the fact
that, in the closed youth prisons or departments of youth prisons, only 10% were
involved in preparatory release measures like day leaves or prison furloughs of
several days that may help to adapt to social life outside prison. About 9% of the
youth prisoners were accommodated in the two open prisons or one of the
(regularly small) open units within 17 closed prisons. In these open facilities
between two thirds and three quarters of the juveniles were granted day leaves
etc., more than 40% participated in work release, leaving the prison every day
for work and coming back only for the night.106 These results indicate that
German youth prisons are still far behind the aspiration of being institutions of
effective rehabilitation.

Recent studies of recidivism after release from youth prisons revealed re-
conviction rates of 70-80%. However, in turn less than 40% returned to
prison.107 Despite high reconviction rates, it has to be noted that there are some
indications for effective treatment programmes in cases where a treatment or
educational/vocational programme can be continued after release.l08 There are
some positive experiences with anti-aggression programmes and cognitive be-
havioural programmes in the tradition of “Reasoning and Rehabilitation”-
schemes. A reduction of reconviction rates by 10-20% can be expected if pro-
grammes follow principles of effective offender treatment as outlined by the
Anglo-Saxon literature.109

105 See Diinkel/Geng 2007a, p. 148; the statistical data of the Greifswald research project
are also presented by Ostendorf 2009, p. 56 ff.

106 See Diinkel/Geng 2007a, p. 150 f.

107 See Jehle/Heinz/Sutterer 2003; Jehle et al. 2010, p. 39; compared with the data for
those released 1994 the 2004 sample showed a reduced recidivism rate: after a risk
period of 3 years from 75% to 66%; the general recidivism rates of those convicted to
suspended sentences also decreased (from 54% to 49%), see Jehle et al. 2010, p. 29.

108 See Diinkel 2006b, p. 52 ff.

109 See e. g. Andrews et al. 1990; Vennard/Hedderman 1998; Lésel 1993; 2001; Diinkel/
Drenkhahn 2001; Sherman et al. 2006 and Diinkel/Stando-Kawecka in this volume.
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13. Current reform debates and challenges for the juvenile
justice system

The contemporary tendencies in juvenile criminal policy are ambivalent. Con-
servative parties in the 1990s demanded a lowering of the age of criminal
responsibility from 14 to 12, since the registered crime rate of children had
increased (an argument that was not convincing as most of the increase was
attributable to petty non-violent offending). After the civil law reform of 2008
which brought improvements for earlier and more intensive socio-pedagogic
intervention in the family and welfare system,!10 this demand is not raised
anymore. Furthermore, conservative politicians urge that the widely extended
practice of sentencing young adults according to the JJA should be removed in
order to impose harsher punishment for this age group, and that the application
of the JJA should be the exception and not the rule. The simple but enticing
argument is that young adults have many responsibilities in civil law and should
therefore also be responsible like adults in penal matters. These arguments
totally neglect the psychological and pedagogic foundation of the JJA. Today,
the development of personality and the phase of integration into adult life take
even longer rather than having become shorter.1!11 Therefore, German juvenile
criminologists and most of the practitioners in juvenile justice urge for the
retention of current age limits for young adults. They go even further by calling
for an extension of the JJA’s remit to cover young adults without any
exception,!12 and even to include 21 to 24 years old adults in certain cases
where the sanctions of the JJA appear more appropriate.!13 Indeed, in Europe
the age limits concerning criminal responsibility vary considerably.114 On the
one hand, in some countries the tendency to lower the age of criminal
responsibility to as low as ten years has been put into practice, like in England
and Wales (similar tendencies can be observed in the Netherlands). On the other
hand most Scandinavian countries have retained their moderate approach with
15 as the age of criminal responsibility. It will be difficult to harmonise the
different approaches in Europe, and with regards to the “getting tough” policy in
some countries it is not even desirable. However, the majority of countries,
particularly in the Baltic, Central and Eastern European countries, have more or

110 See for a summary Diinkel 2008a.
111 See Diinkel/Pruin 2011 and in this volume with further references.

112 For arguments of comparative law see Pruin 2007; Diinkel/Pruin 2011 and in this
volume.

113 See Deutsche Vereinigung fiir Jugendgerichte und Jugendgerichtshilfen 2002.
114 See Pruin and Diinkel/Grzywa/Pruin Selih in this volume.
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less developed a consensus about age limits of 14, 18 and 21 years.115 So, in
conclusion, it seems to be desirable for Germany to maintain its juvenile crime
policy and even expand the application of the JJA to young adults without
exception.

A major reform debate took place in September 2002 when the German
Juristentag (a biannual meeting of German lawyers) discussed the issue “Is the
German juvenile justice system still up to date?” The principal expert opinion
was presented by Hans-Jorg Albrecht, director of the Max-Planck-Institute for
Foreign and International Penal Law at Freiburg. His main concluding proposal
was to abolish the idea of education, but to nevertheless retain a separate
juvenile justice system with proportionate (and with respect to adult offenders
milder) sanctions.!16 Concerning the abolition of the “leitmotiv’ of education,
his ideas have been rejected by almost everyone in the German lawyers’
assembly, as well as by juvenile criminologists and penal lawyers.!17 Some of
Albrecht’s concrete proposals, however, corresponded with proposals from the
Deutsche Vereinigung fiir Jugendgerichte und Jugendgerichtshilfen (DVIJ]), an
organisation of Juvenile Court judges, prosecutors, social workers active in ju-
venile justice and welfare, and criminologists. This organisation has influenced
the reform debate of the last 30 years quite considerably. The DVIJJ stands for
keeping the idea of education in the sense of special prevention and also to
extend the scope of constructive solutions, like mediation and other community
sanctions. In this context a “reconstruction” of the system of community
sanctions is being advocated as well as the further restriction (limitation) of
youth prison sentences (abolishing the possibility to impose a prison sentence
because of “dangerous tendencies”) and of pre-trial detention. They urge for
young adults to be generally covered by the JJA.118

The former Government of the Social-Democratic Party and the Green Party
(1998-2005) was not ready to follow a “populist” and “hysterical” criminal
policy, but on the other hand was also unable to pass reform bills that met the
demands for less severe and more educational sanctions. After the elections of
2005, a coalition of Social Democrats (SPD) and the Conservative Party
(CDU/CSU) was created. The new Government had no plans to introduce more
repressive reforms in juvenile justice, although sections of the Conservatives
repeatedly brought draft proposals to Parliament, which were oriented towards
tougher juvenile justice legislation. One more symbolic, but rather repressive
reform was passed on 11 July 2008 with the introduction of preventive detention

115 See Diinkel 2006¢; Pruin and Diinkel/Grzywa/Pruin Selih in this volume.
116 See Albrecht 2002.
117 See e. g. Diinkel 2002; Streng 2002; M. Walter 2002.

118 See Deutsche Vereinigung fiir Jugendgerichte und Jugendgerichtshilfen 2002 and the
recommendations of the Deutsche Juristentag 2002, see www.djt.de.
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for dangerous juvenile offenders who have been sentenced to a youth prison
sentence of at least seven years for homicide, or other serious violent or sexual
offences.!19 Preventive detention according to the new § 7 II-IV JJA is enforced
after a person has served the full prison sentence. It is imposed after the original
conviction during the time of serving the prison sentence. There must be two
psychiatric or psychological expertises predicting a concrete danger that the
juvenile will commit further serious crimes that will cause serious harm to
possible victims. The law was passed because of one murder case, in which a
recidivist young adult killed a child and was seen as being extremely dangerous.
The reform law is typically symbolic legislation that aims to calm down moral
panics. The reform has been reversed after several decisions of the European
Court on Human Rights (ECtHR) which stated that the German measure of
preventive detention violates Art. 5 and 7 of the European Convention on
Human Rights (ECHR). The first decision in December 2009120 stated that the
preventive measure in its content is equivalent to a proper punishment and
therefore the preventive sentence would constitute an unlawful (double)
punishment in the sense of Art. 7 ECHR (one of the reasons was the similarity
of the execution of the preventive measure in the same prisons and under the
same living conditions as ordinary prison sentences). The German Constitutional
Court took up the arguments of the ECtHR and concluded that all regulations
concerning preventive detention are in violation of the German Constitution!21
and therefore have to be replaced by new legislation (latest until 31 May 2013)
that makes preventive detention the absolute exception. Preventive detention
shall only be acceptable for very dangerous violent offenders with personality
disorders. Thus the preventive detention for juveniles and young adults was also
“outlawed” and will probably be abolished entirely.

Feelings of insecurity are exploited by most political parties (except — it
should be noted — the Green Party). Right-wing populist parties in some State
Parliaments, like in Hamburg, have campaigned successfully during elections
with law and order paroles. The role of the mass media is very important in this
context. On the other hand, the election campaign in the Federal State of Hesse
in January 2008, which was very strongly dominated by getting tough policies in
juvenile justice, resulted in a complete disaster for the Christian Democratic
Party. Since then a consensus of the major parties seems to be prevailing,
namely that the existing juvenile justice system should be left more or less

119 In 2002 and 2004 the German legislator had introduced such preventive detention after
a conviction in the general criminal law for adults, see §§ 66a, 66b Penal Code.

120 See M v. Germany, decision of 17 December 2009, Application no. 19359/04; more
recently 4 other decisions were issued in the same direction, see in particular Haidn v.
Germany, decision of 13 January 2011, Application no. 6587/04.

121 See Bundesverfassungsgericht (Federal Constitutional Court), decision of 4 May 2011,
2 BvR 2365/09, 2 BvR 2333)08, 2 BvR 571/10, 2 BvR 1152/10.
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“untouched”. Furthermore, the “culture of education” of those working in
juvenile justice is strongly engendered in Germany by permanent further-
education of practitioners that are organised by the DVJJ and other organisa-
tions. The new Government elected in September 2009, a coalition of the
Liberal and Christian Democratic parties, has picked up only two reform
proposals of the earlier conservative initiatives: to combine a suspended
sentence with a “short sharp shock”-detention of up to 4 weeks, and to increase
the maximum youth prison sentence from 10 to 15 years in murder cases. Both
proposals could possibly violate principles of the Constitution and therefore it is
unlikely that the Liberal party will agree. It is remarkable on the other hand that
the new Government has — at least up to now — left the far-reaching regulations
and practice of applying the Juvenile Justice Act to young adult offenders
untouched.

14. Summary and outlook

The German juvenile justice and welfare system shows a remarkable stability
and maintenance of the educational ideal. Although more repressive tendencies
in parts cannot be denied, the system has not changed and will not change
considerably towards a “neo-liberal” approach.122 Sentencing practice is
comparably reasonable, for it retains youth imprisonment as an intervention of
absolute “last resort”, also for young adult offenders. Only two to three percent
of all juveniles and young adults receive an unconditional youth prison sentence.
Only a small number of about 250 juveniles are held in closed welfare
institutions on any given day, and about 6,500 in youth prisons. In 90% of the
cases, the latter group is aged 18 to 25 years.

Therefore, one can honestly state that juvenile welfare and justice have
succeeded in providing reasonable and cautious sentencing, although problems
of registered serious (violent) crimes and of specific groups of offenders
(migrants, foreigners, drug offenders, Neo-Nazi-offenders etc.) have increased.

It was the honourable Franz von Liszt who shortly after 1900 stated that
good social policy is the best criminal policy. The idea of crime prevention has
been developed more and more in the past 20 years in Germany. Successful
projects have been established, e. g. to prevent violent or xenophobic crimes, in
quite a few cities and communities.123 This development does not detract from
the need for reforms of the juvenile justice system, but it points the way to
dealing with the causes of crime. Juvenile justice can play only a marginal role

122 See Cavadino/Dignan 2006; Bailleau/Cartuyvels 2007.

123 See e.g. Diinkel/Geng 2003; Diinkel 2005a; Diinkel/Gebauer/Geng 2008; for an
overview with international comparons Kriiger 2010.
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in this regard and cannot solve general societal problems (like poverty, unem-
ployment, discrimination etc.).
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Greece

Angelika Pitsela

1. Historical development and overview of the present
legislation relating to juvenile justice

The first Greek penal law following the struggle for liberation from Turkish rule
(1821) was the Digest of Criminal Cases in 1824, which was modelled chiefly
on the French Code Pénale of 1810. This penal law contained only a special
provision relating to persons who were below the age of seven at the time the
offence was committed: “If a person below the age of seven commits murder, he
or she will be pardoned”.

Against this, the first scientifically based Greek Penal Act of 1834 provided
for special treatment of young persons, even though it limited itself essentially
to a mitigation of the punishment in comparison with adults. The provisions
dealing with juvenile crime were contained in the General Part of the Penal Act
concerning the “imputability of the crime” (Articles 82-85 Greek Penal Act).
Criminal responsibility began at the age of 10, while offenders between the ages
of 10 and 14 were held to be criminally responsible in a relative sense. They
were to be acquitted if, at the time the act was committed, they did not possess
the intellectual ability to discern between right and wrong. If persons between
the ages of 10 and 14 possessed the ability to discern at the time of the crime,
the offender’s age constituted a compelling reason for mitigation of punishment,
in particular the death penalty and life imprisonment were excluded. The begin-
ning of the age of criminal responsibility was determined at the age of 14 and
over this age the offender’s adolescence did not justify any right of the offender
for mitigation (Article 85). In this way, the same range of sentences, which were
applied to adults, were also applied to persons over the age of 14.

In the drafts of a penal code from 1924 and 1933, childhood as a general
ground for the exclusion of criminal responsibility was fixed at the age of 12.
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Relative criminal responsibility ended with the person’s 16" birthday and
between these two ages the courts examined, in individual cases, the juvenile’s
ability to discern right from wrong. Where such ability was found, the courts
would impose a lesser punishment. In the drafts of a penal code from 1935 and
1937 childhood was extended to the age of 14. Relative criminal responsibility
ended at age 18. Where it was held that a juvenile possessed the ability to
discern, the courts would impose a sentence of detention in a young offenders’
institution of unspecified duration. In the most recent revision of the draft (1947-
1948) a decision was taken to incorporate the provisions of juvenile criminal law
in a specially created chapter at the end of the General Part of the Penal Code.

The juvenile law reform movement, which had reached its height in conti-
nental Europe at the beginning of the 20th century, led to the Greek Constitution
of 19271 providing, for the first time, for special laws for the regulation of the
Juvenile Courts system. This constitutional demand led to the enactment of Law
no. 5098/1931 “Juvenile Courts”, the first independent law on Juvenile Courts in
Greece2. The objective scope of application of the Greek Law on Juvenile
Courts covered both the neglect and delinquency of young persons. This law
was held to be a very progressive one, but was never implemented, because the
necessary manpower and infrastructure could not be made available. The prob-
lem was formally solved by “Emergency Law” no. 2135/1939 On the Passing of
Sentences for Criminal Acts committed by Minors, which created the Juvenile
Court (a juvenile court judge sitting as a single judge) at the venue of each Pro-
vincial Court and Higher Provincial Court (functioning as a Court of Appeal).
These Juvenile Courts were subsequently set up on a countrywide basis. Finally,
Emergency Law no. 2724/1940, On the Organisation and Functioning of Edu-
cational Institutions for Minors, placed the emphasis on the preventive response
of the State and in particular on the compulsory placing of minors in an
educational institution when signs of neglect became clear. Essentially this was
a welfare measure with a punitive character to it. This Law, the main part of
which was subject to many years of unanimous theoretical criticism, was not
repealed until 1995.

The Penal Act of 1834 remained in force until 1 January 1951 and was
superseded by the existing Penal Code. The substantive law provisions relevant
to minors (anilikoi) are contained in the eighth and final chapter of the General
Part of the Greek Penal Code of 1950 (Law no. 1492/1950, hereinafter called

1 The influence of German constitutional law (Weimar Constitution) is visible here. See
Philippides 1958, p. 291-313.

2 The models for the Juvenile Courts legislation were the Belgian law on the protection of
minors of 1912 and a Polish draft law which, because of difficulties in implementation,
could not be enacted.
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grPC),3 whilst the procedural rules are contained in the Greek Code of Penal
Procedure of 1950 (Law no. 1493/1950, hereinafter called grPPC). The penal
correctional law provisions have been integrated into the Greek Correctional
Code of 1999 (Law no. 2776/1999, hereinafter called grCC). The principal
objective of the law on juvenile justice was to prevent repeat offending. Social
integration through the education of minors was the decisive governing idea
behind the realisation of this objective. Thus juvenile criminal law is character-
rised by the principle of special prevention.

On 21 October 2003 the law on the Reform of Juvenile Penal Legislation
and other Provisions (Law no. 3189/2003), with its fundamental amendment to
substantive and procedural rules, came into force in Greece.# Furthermore, on
12.07.2010 the Law No. 3860/2010 on Improvements of Penal Legislation
regarding Juvenile Offenders, Prevention of and Response to Juvenile
Victimization and Juvenile Delinquency has been enacted. However, an
independent law on Juvenile Justice was not created by these reforms. The
juvenile criminal law provisions constitute a part of the general penal legislation.

Under the present law persons between the ages of 8 and 18 are minors
(Article 121 Sec. 1 grPC). Thus, the lower applicability limit of the juvenile
criminal law system of sanctions was raised from the age of 7 to the age of 8 and
the upper limit from 17 to 18. Relative criminal responsibility begins at age 15
and ends at 18. Hence, normal criminal responsibility begins at age 18. Only
persons above the age of 15 may be sentenced to detention in a young offenders’
institution. As previously, the system of sanctions under juvenile criminal law is
not applicable to young adults.

Persons between the ages of 8 and 15 (hereinafter called children) are “not
criminally responsible”. However, the fact that children are not criminally
responsible does not exclude their ability to act in criminal terms. If such a
person commits an act punishable by law, the courts may only impose
educational or therapeutic measures (Article 126 Sec. 2 grPC). Hence, the
possibility of applying educational or therapeutic measures commences at the
age of 8 (the legally standardised lower limit). The Juvenile Court (i.e. a
juvenile court judge sitting as a single judge in a Provincial Court) is the sole
judicial authority for ordering educational or therapeutic measures against
children where they infringe the criminal law (Article 113 Sec. 1 grPPC). Persons
who have not yet reached the age of eight are subject to parental custody (vide
Article 1532 et seq. Civil Code) and they are not subject to the Penal Code.

3 See Mangakis 1973, p. 1-33; D. D. Spinellis 1993, p. 339-365; Anagnostopoulos/
Magliveras 2000.

4 See Spinellis 2007, p. 171-199; Spinellis/Tsitsoura 2006, p. 309-324; Pitsela 2004,
p. 64-110.
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Persons between the ages of 15 and 18 (hereinafter called juveniles) are
either “not criminally responsible” (the title of Article 126 grPC) or “criminally
responsible” (the title of Article 127 grPC). Educational or therapeutic measures
are imposed preferably against juvenile offenders. Detention in a young offen-
ders’ institution as a punishment sui generis is only considered when educa-
tional measures are not sufficient to prevent the juvenile from committing
further criminal acts (subsidiarity of punishment). Whilst the imposition of
educational or therapeutic measures does not require a juvenile to be criminally
responsible,3 detention in a young offenders’ institution depends on the juvenile
offender’s criminal responsibility.6

In Greece, a mixed form of the welfare model and the justice model pre-
dominates.” In principle, a juvenile, as an accused, is guaranteed the same basic
procedural rights as those to which accused adults are entitled: e. g. the right to
be heard (Article 20 Greek Constitution) and the principles of nulla poena sine
lege (Article 7 Sec. 1 Greek Constitution), ne bis in idem (double jeopardy), the
right to be present at the hearing, the right to put forward questions, the right to
remain silent and the right to be defended.

The dualism of the juvenile criminal law and the youth welfare law
continues in present day Greek law. For the latter to intervene, some form of
social hardship or a “difficulty in social adjustment” must exist. In these
circumstances, minors may be sent to educational institutions if they live in the
social environment of persons who commit criminal acts, whether habitually or
as a career (cf. Article 17 Sec. 5 Law no. 2298/1995). On the other hand, the
juvenile criminal law system of response establishes forms of behaviour which
are punishable in accordance with the general provisions.

5 According to the judicature of the Supreme Court, the court decision which imposes
educational or therapeutic measures constitutes a verdict of not guilty and not a punitive
sentence, on the grounds that in this way no guiltiness is recognised and no punishment
is imposed.

6 The prevailing theory and the constant legal practice require that a culpable act has in-
deed been committed so as to impose a sentence of detention in a young offenders’
institution. As it appears from the official Explanation Report of the Greek Penal Code,
the Greek legislator has consciously abandoned the criterion of “discernment”. The
legislator has adopted the solution which was established by the Swiss Penal Code of
1937 and the French Ordonnance Relative a I' Enfance Délinquante of 1945. According
to this, the judge is free to decide whether a penalty (“poinikos sofronismos”) is neces-
sary after considering the circumstances under which the crime was committed and exa-
mining the juvenile offender’s entire personality in order to deter the juvenile offender
from committing further punishable acts, or whether educational or therapeutic mea-
sures are adequate. If the court decides that penalty is essential, it sentences the juvenile
to closed placement in a young offenders’ institution.

7 See, for example, Spinellis 2007, p. 174, p. 189, p. 195 f.
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The existing juvenile welfare law is applicable to the age group from 8 to
18. In spite of the existence of the twin-track control system, certain juvenile
welfare law measures may also be applied to minor delinquents (cf. Article 122
Sec. 1 grPC). Being placed under the care of Youth Protection Associations or
the Juvenile Court Aid and being sent to an educational institution (idryma
agogis) may be also ordered as educational measures by the Juvenile Court after
a main hearing against minor offenders. In terms of content, therefore, we find
the existence of identical forms of response for different areas of law (youth
welfare law and juvenile criminal law).

Since the change in the law in 1995 it is now the juvenile court judge
(formerly the Minister of Justice) who decides whether a minor should be sent to
an educational institution after he/she has taken account of the minor’s
character, the social conditions of his/her environment and the report from a
Juvenile Court Aid official or probation officer. For this purpose an application
by, or the written consent of, the person entitled to exercise parental custody will
be necessary.

The Youth Protection Associations (etairies prostasias anilikon) are
attached to every Provincial Court and are subject to the supervision of the
Ministry of Justice. Community care for preventive purposes is administered
principally by the Youth Protection Associations and less often by the Juvenile
Court Aid, which deals mainly with delinquency. The Youth Protection
Associations are able to provide financial and social support, when minors are
experiencing serious difficulties in adjusting socially.

In exceptional cases, family law allows a child to be separated from its
family by judgment of the courts. Removal from the family home is a measure
of last resort which can be taken by a court where the welfare of the child is at
risk. Other measures will usually take precedence over the separation of a child
from its parents. Within the sphere of family law legislation is concerned with
the prevention of danger to the physical, mental or emotional health of the child.
Removal of a child from the custody of both parents and placing him/her in a
suitable residential institution is ordered by Civil Courts when other measures
have failed or are inadequate to prevent danger to the welfare of the child.

2. The development of recorded child, juvenile and young
adult crime

In principle the juvenile justice system does not recognise any special criminal
offences, but is concerned with general criminal offences (including those of the
so called supplementary criminal law). The criminal supplementary laws, how-
ever, refer to isolated offences in which only a minor is assumed to be the
offender (so called “status offences”). In principle, what is involved here are
regulations for the protection of juveniles.
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In considering the following analysis of criminal statistics, gathered at both
police and court level, it will need to be borne in mind that the statements made
refer to Greek juvenile criminal law before the reform effected by Law no.
3189/2003 on the Reform of Juvenile Penal Legislation. More recent data after
the reform were not available when this report was prepared.

Official police recorded crime by age groups since 1980 can be seen in
Table 1.8 With regard to the age structure of the alleged offenders, it is apparent
that juveniles are only to a slight extent involved in crime.9

Table 1: Alleged offenders according to age groups

Year Children Juveniles Young adults Adults Total*
(7-12 years) (13-17 years) (18-20 years) | (over 21 years)

N % N % N % N %

1980 191 0.1 8,386 2.8 20,189 | 6.7 | 274,347 | 90.5 | 303,113

1985 206 0.1 | 11,250 4.0 |23,700 | 8.5 | 244,166 | 87.4 | 279,322

1990 366 0.1 | 14,932 48 24,718 | 8.0 | 269,177 | 87.1 | 309,193

1995 355 0.1 | 16,706 6.0 |26858 | 9.7 | 233,995 | 84.2 | 277,914

2000 541 0.2 | 22,831 6.9 37,093 | 11.3 | 268,409 | 81.6 | 328,874

2003 308 0.1 | 21,295 55 42,179 | 10.9 | 322,186 | 83.5 | 385,968

* All alleged offenders about whom details of age are known.

Source:  Administration of Justice Statistics, Table B: 3 on the Statistics Relating to
Offences. Statistical Yearbook of the Greek Police, Table 31 and author’s own
calculations.

During the 1990s, according to police criminal statistics,!0 crimes commit-
ted by juveniles under the age of 17 as a percentage of all crime — leaving aside
traffic offences (see Table 2) — never reached the 2% mark, whereas the propor-
tion of this age group was around 8% of the total population of Greece. Hence,
juveniles are below the average where recorded offences are concerned. The

8 As regards to the development of the recorded juvenile delinquency in Greece and the
urgent necessity to carry out periodical victimization surveys see Spinellis/Tsitsoura
2006, p. 312 ff., 323.

9 See, for example, Courakis 1999, p. 110 ff. For a comparative presentation, see
Neubacher/Filou/Pitsela/Walter 2004, p. 63-72. For an overview of the general expan-
sion of delinquency and sanctioning practice see Lambropoulou 2005, p. 217 ff.

10 Regarding the urgent need to improve the criminal statistics see also Spinellis/Tsitsoura
20006, p. 323; Spinellis/Kranidioti 1995, p. 66-88.
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increase in quantitative terms in recorded crimes committed by young persons is
attributable mainly to traffic offences, which account for some four-fifths of ju-
venile delinquency.!!

Table 2: Alleged offenders (excluding traffic offences) by age
groups

Year Children Juveniles Young adults Adults Total*
(7-12 years) (13-17 years) (18-20 years) (over 21 years)

N Y% N Y% N Y% N %

1990 184 0,1 2,425 1,2 9,005 4,4 | 192,668 | 943 | 204,282

1995 | 306 0,2 2,742 1,6 7,245 4,3 | 156,633 | 93,9 | 166,926

2000 | 464 0,3 2,766 1,6 9,020 5,0 | 166,184 | 93,1 | 178,434

2003 | 239 0,1 2,173 1,1 8,487 4,4 | 182,596 | 94,4 | 193,495

* All alleged offenders, about whom details of age are known.
Source: Statistical Yearbook of the Greek Police, Table 31 and author’s own calculations.

Table 3: Alleged offenders (excluding traffic offences) per 100,000 of
corresponding age group

Year Children Juveniles Young adults Adults
1990 21 322 1,952 2,516
1995 38 373 1,501 2,008
2000 66 409 1,863 2,002
2003 36 359 1,947 2,126

Source: National Statistical Service of Greece; Statistical Yearbook of the Greek Police,
Table 31 and author’s own calculations.

Figures relating to alleged offenders (excluding traffic offences) point to an
irregular trend in recorded crime. Where children and juveniles are concerned, a
slight rise can be seen up to the year 2000, after which a decline is observable;
in the case of young adults, the figures show fluctuations (see Table 3 above).

11 It should be noted that the police criminal statistics count one alleged offender multiple
times, even when the offender is accused of repeated commission of the same crime
within the year under review.
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Leaving traffic offences aside, simple theft is the most frequent offence in
adolescence. As a result, and in qualitative terms, juvenile delinquency does not
yet give cause for concern or disquiet, although an increase in crimes of violence
(particularly robbery) and drugs-related offences can be observed. Recorded
violent crime (intentional homicide and bodily injuries, rape and robbery)
increased during the 1990s. In quantitative terms, bodily injuries (simple, severe,
dangerous and deadly bodily injury) account for the predominant percentage of
crimes of violence. Cases of simple bodily injuries in turn make up the
predominant percentage of offences involving bodily injuries as a whole. The
percentage of juvenile offenders committing crimes of violence in the total
number of juvenile offenders (excluding traffic offences) averages less than 5%
during the period under review (see Table 4). Moreover, the proportion of
juvenile delinquents involved in crimes of violence, related to the total number
of violent offenders, corresponds to the proportion of alleged juvenile offenders
in recorded crimes (see Tables 2 and 5).

Table 4: Juveniles committing crimes of violence™ as percentage
of juvenile alleged offenders (excluding traffic offences)

Year Juvenile alleged Juveniles committing crimes %
offenders of violence
1990 2,425 93 3.8
1995 2,742 126 4.6
2000 2,766 130 4.7
2003 2,173 123 5.7
* Includes intentional homicide and bodily injury (simple, severe, dangerous and
deadly bodily injury), rape and robbery.
Source: Statistical Yearbook of the Greek Police, Tables 32, 33 and author’s own calculations.

Police figures show a steady increase in juvenile alleged offenders in
connection with the Narcotics Law (see Table 6). Whereas in 1990 only 16
juvenile alleged offenders were investigated by the police for drugs offences, the
figure for 2003 was as many as 231 (in 1997 the figure even reached 473).
Beginning in the mid 1990’s, younger persons were coming more and more
frequently into contact with the police authorities in connection with drugs
offences. Whilst it is, admittedly, the over 21°s who make up the lion’s share of
police-recorded drug offenders, the increase among the younger age groups
(juveniles, but above all young adults) is much more dramatic.
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Table S: Juveniles committing crimes of violence as percentage of
all alleged offenders involving crimes of violence
Year Violent alleged offenders Juvenile violent alleged offenders %
1990 8,219 93 1.1
1995 8,765 126 1.4
2000 9,137 130 1.4
2003 9,857 123 1.2
Source: Statistical Yearbook of the Greek Police, Tables 32, 33 and author’s own calculations.
Table 6: Persons suspected of drugs offences by age groups (in
absolute terms and per 100,000 of corresponding age
group)
Sel:ld- Juveniles Young adults Adults Total
Year N N | % |Susp*| N % | Susp. N % | Susp. N
1990 0 16 | 0,5 2 179 | 6,1 39 2,727 1933 | 38 2,922
1995 o 45| 1,0 6 | 208 48 43 | 4,096 (942 | 53 | 4,349
2000 4 330 | 2,9 49 (1,930 | 16,7 399 9,285 80,4 | 112 |11,549
2003 6 231 | 1,5 38 1,815 (12,0 416 | 13,124 | 86,5 | 153 |15,176

corresponding age group of the population.
Source: Statistical Yearbook of the Greek Police, Table 31 and author’s own calculations.

Number of established suspects, calculated per 100,000 inhabitants of the

Begging was the most frequently committed offence (i. e. misdemeanour)
registered by the police during childhood (from age 7 to 12) in 1997-2001.12

12 According to Article 407 grPC, habitual beggars due to an aversion to work or greed
can be sentenced to up to three months of imprisonment. Article 408 grPC, which used
to regulate “vagrancy”, was abolished without substitution by Law no. 2207/1994. In
the police criminal statistics 241 children were registered in the year 2000 as beggars
(45% of the total number of alleged child offenders or 31% of the total number of
alleged beggars). The overwhelming majority of children and juveniles who are
registered as alleged beggars are of foreign origin (they mainly come from Albania).
According to the statistical data provided by the Youth Police Department of the Attiki
administrative district (including the wider area of Athens), in 1993 around 86% of the
total number of children who were registered for begging were of Albanian origin. The
figures for 1996 and 1999 were 95% and 89% respectively.
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Whether the cases of the “pseudo-offence” of begging, which, in the great
majority of cases goes unrecorded, is actually recorded depends crucially on
police monitoring. The fluctuation in the way such cases are recorded (three
children in 1991, 250 in 2001) reveals the intensification of police monitoring
and hence the significance of the selection processes on statistical reality.13

The authorities neither make nor publish any differentiation of alleged
offenders according to sex and age. As a result, it is not possible to say anything
about the incidence of delinquency among women as minors at the national
level.14 Nor, at the national level, do available police statistics make it possible
to say anything about recorded crime among young migrants or members of
ethnic minorities.!5 Crimes committed by foreigners (not just migrants) are clas-
sified according to general categories of offence or selected offences, but not by
sex, age group or foreigners’ country of origin.

3. The system of sanctions: The forms of sanction — informal
(diversion) and formal (sentencing by the courts)

3.1 Forms of informal sanction (diversion)

In Greece in principle the legality principle applies (Article 43 Sec. 1 grStPPC).
Diversion, as applied by the public prosecutor, and which may or may not come
with instructions/orders, was first provided for in Law no. 3189/2003 on the
“Reform of Juvenile Penal Legislation”. Where a minor commits a petty

13 The United Nations’ Committee on the Rights of the Child apprehensively criticized in
its “concluding observations” (Concluding Observations of the Committee on the
Rights of the Child: Greece. CEC/C/15/Add. 170 of 1 February, 2002) regarding the
initial comprehensive report (CRC/C/28/Add. 17) that children are prosecuted for be-
gging. Therefore, the Committee recommends that Greece has to decide on the decrimi-
nalisation of child-begging, whereas it should at the same time be ensured that adults
who could exploit children and lead them into begging will not take advantage of this
amendment, see Pitsela 2009, pp. 645 ff.

14 According to statistical data given by the Youth Police Department of the Attiki ad-
ministrative district, in 1993 female minors represented approximately 5% of all minors
who were registered as alleged offenders (8% in 1996, and 15% in 1999). Nationwide
data are not available, so it is not possible to say whether the increase of girls’ delin-
quency is representative of developments throughout all of Greece.

15 The Youth Police Department of the Attiki administrative district has been collecting
information about the minor alleged offenders’ alien status since 1991. According to
statistical data, in 1993 foreign minors accounted for 57% of the total number of regis-
tered alleged minor offenders, excluding delinquency related to traffic and drugs (72%
in 1996, and 94% in 1999).
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offencel® or a misdemeanour, the public prosecutor may decide not to begin
proceedings if, after having examined the facts of the case and the personality of
the suspected culprit in its entirety, he/she believes that prosecution is un-
necessary for preventing him/her from committing further offences (simply,
non-intervening diversion). In deciding not to prosecute (“apochi apo poiniki
dioxi anilikou”, Article 45A PPC), the public prosecutor may impose on the
minor one or more of the non-custodial educational measures or the payment of
up to 1,000 Euro in favour of a non-profit institution (intervening diversion, in
conjunction with the ordering of educational measures of graduated severity or
the payment of a sum of money). The public prosecutor also decides the period
of time within which the measures and obligations must be performed.!7 The
hearing of the minor by the public prosecutor is obligatory in cases where he has
the discretion to refrain from prosecution (Law no. 3860/2010).

Non-custodial educational measures, e. g. offender-victim mediation, repa-
ration, community work, etc. (Article 122 Sec. 1 grPC), which may be ordered
by the courts on the basis of the main hearing, may also be imposed in
connection with diversion and the decision not to prosecute. Thus, in terms of
content, there are identical forms of legal responses at various stages of the
proceedings.

3.2 Forms of formal sanction (sentencing by the courts)

Chapter 8 of the General Part of the Greek Penal Code (Articles 121-133),
which constitutes a kind of “Codex of Juvenile Criminal Law”, deals with the
treatment of minors as offenders.18 The general provisions of the Greek Penal
Code apply to minors only where chapter 8 does not contain specific regulations
for juveniles (e. g. conditional release, Article 129 grPC) and to the extent that

16  Regarding the prosecution of petty offences, the principle of expediency is prioritized
and allows the police to refrain from prosecution after the act has been detected and the
offender has been listened to (see Article 14 of Law no. 1481/1984 About the Organi-
sation of the Ministry of Public Order).

17  If the minor has not performed and complied with the ordered measures and obligations
within the fixed period of time, the public prosecutor shall initiate proceedings and fur-
ther prosecution. Otherwise, the public prosecutor archives the case and forwards a re-
port to the public prosecutor of the Provincial Court of Appeal. The criminal prosecu-
tion proceedings may be resumed if there is non-compliance with the measure or
obligation (Article 45A grPPC). Because there is a lack of an explicit provision, the
intervention measures imposed in the context of refraining from the criminal prosecu-
tion are not added to the criminal record.

18  Whereas there are plenty of publications about Greek Juvenile Criminal Law in German,
relevant publications in English are an exception so far, see Petoussi/Stavrou 1996, p.
146-159. Pitsela 2004, p. 355-378.
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they are compatible with the meaning and purpose of the juvenile criminal law
provisions.

The special features of substantive juvenile criminal law exist mainly in the
legal consequences of the punishable behaviour of children and juveniles. The
measures themselves and the sentence of detention in a young offenders’
institution do not link to individual statutory offences, but may be imposed in a
general sense when a legally statutory offence is committed. The measures are
identical for both children and juveniles. Minors are treated in a manner
conformable to the young age, which, in individual cases, does not necessarily
mean a milder treatment than is the case with adults.

Juvenile criminal law possesses an independent system of sanctions!9 and
subdivides the legal consequences of juvenile offences into educational
measures, therapeutic measures and detention in a young offenders’ institution.
Educational measures are, in principle, graduated according to the intensity of
intervention. In accordance with Article 122 Sec. 1 grPC, educational measures
(anamorfotika metra) may include:

a) reprimand;

b) placing the minor under the responsible care of parents or guardians;20

¢) placing the minor under the responsible care of a foster family;

d) placing the minor under the care of Youth Protection Associations,

Youth Centres or Juvenile Court Aid;

e) mediation between the young offender and the victim, so that the
offender can apologise to the victim and, in a general sense, so that the
consequences of the act can be settled out of court;

f) compensation of the victim or by some other means the removal or
alleviation of the consequences of the act (reparation);

g) performance of community work;

h) participation in social and psychological programmes organised by
public, municipal, local authority or private institutions;

i) attendance at vocational schools or other training or vocational training
facilities;

k) participation in special road safety training programmes;

1) placing the minor under the intensive care and supervision of Youth
Protection Associations or Juvenile Court Aid;

m) placing the minor in an appropriate public, municipal, community or
private educational institution.

19 For an overview of the system of sanctions in general, see Tsitsoura 2002, p. 271-283.
Spinellis/Spinellis 1999, p. 35 ft.; Spinellis/Spinellis 1995, p. 84-93; Courakis 1994, p.
257-264; Pitsela 1988, p. 161; Papalexiou 1981, p. 151-173.

20  Article 360 grPC (on the 20™ Chapter of the Special Part of the Greek Penal Code on
“Offences against marriage and family”) regulates the breach of childcare duties.
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In each of these cases a minor may be subject to additional educational
measures in the form of further obligations relating to his/her lifestyle or educa-
tion. In exceptional cases a minor may be made subject to one or more of those
non-custodial educational measures mentioned in the preceding paragraph
(Article 122 Sec. 2 grPC). The maximum duration of the educational measure is
decided in the judgment of the court (Article 122 Sec. 3 grPC).21

The court which orders such educational measures may at any time replace
them by others when it considers this to be necessary, and it revokes them when
their purpose has been fulfilled (Article 124 grPC). The educational measures
ordered by the court end ipso jure as soon as the minor becomes 18. The court
may order that the measures be continued, but not beyond age 21 where the
court considers that the continuation of the measures is necessary for
educational reasons (Article 125 grPC).

Under Article 79 Sec. 1 letter a of Law no. 3386/2005 Entry into, Residence
in and Social Integration of Citizens of Third Party States in Greece, the
expulsion of a minor who is a foreign citizen is forbidden when the Juvenile
Court has imposed an educational measure on him.

The court will make an order for a therapeutic measure when the minor’s
condition necessitates special treatment. Article 123 grPC lists, for example,
those conditions to which it attaches therapeutic treatment. Where a minor’s
condition requires a special form of treatment because of mental illness or
disorders or other diseases including alcohol and drug dependency, or because
he/she exhibits an abnormal retardation in mental or moral development, the
court will order that the minor:

a)  be placed under the responsible care of the parents, guardians or a

foster family;

b)  be placed under the care of Youth Protection Associations or Juvenile

Court Aid;

c)  participate in a therapeutic advisory programme, or

d)  be placed in a therapeutic or other appropriate institution.22

A court which orders such therapeutic measures may at any time replace
them by others when it considers this to be necessary after having called for a
report by a group of experts such as doctors, psychologists and social workers.

21  If the offence committed by a minor constitutes a petty offence, the following educa-
tional measures shall be applied: reprimand, placing the minor in the custody of the
parents or a guardian bearing the responsibility for his/her upbringing, and participation
in special road safety training programmes (Article 128 grPC).

22 In this way it becomes apparent that identical forms of reaction, such as the placing of
minors under the responsible care of the parents, guardians or a foster family, or the
placing of the minor under the care of Youth Protection Associations or the Juve—nile
Court Aid, function both as educational and therapeutic measures.
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Once their purpose has been fulfilled, it will repeal them after having consulted
the expertise of the above mentioned professionals. Educational measures may
also be replaced by therapeutic ones. No later than one year after they have been
ordered, the court will ascertain whether the conditions for replacement or repeal
of the educational or therapeutic measures exist (Article 124 grPC).

Therapeutic measures ordered by the court may also be continued beyond
age 18, but not, however, beyond age 21 (Article 125 grPC).

Greek juvenile criminal law makes no provision for non-custodial punish-
ments. Detention in a young offenders’ institution under Greek law is always
punishment through the deprivation of liberty. Where detention in a young
offenders’ institution is concerned, there is no possibility of a suspended sen-
tence or for detention to be commuted into a fine or community work.23 Com-
pared with imprisonment under adult law, detention in a young offenders’
institution is an independent punishment under juvenile law geared to the special
features of juvenile delinquents (Article 127 in conjunction with Article 51 Sec.
1 and Article 54 grPC). Detention (or confinement) in a young offenders’
institution presupposes the establishment of the young person’s criminal liability
and can be imposed when the juvenile has turned 15. Further conditions for
detention (eidiko katastima kratisis neon) are that particularly serious offences
have been committed which would have been defined as felonies in the case of
adults and that the crimes committed involve elements of violence or are
committed professionally or persistently.24

Furthermore, the judgment of the court which imposes detention in a young
offenders’ institution as punishment should include a special and substantiated
justification of the grounds on which the educational or therapeutic measures are
deemed insufficient in the specific case, while at the same time the particular
circumstances under which the crime was committed as well as the minor’s
personality should be taken into consideration (Article 127 Sec. 1 grPC).
Detention in a young offenders’ institution is the sanction which the courts must
apply as a last resort (detention as ultima ratio). Such detention cannot be linked
to educational measures. The principle of priority and the exclusive nature of
“educational measures over punishment” applies.

Indefinite detention in a young offenders’ institution was abolished by Law
no. 3189/2003 and detention for a fixed period in a young offenders’ institution
was introduced (Article 127 Sec. 2 grPC). The range of the sentence of detention

23 See Pitsela/Sagel-Grande 2004, p. 208-217.

24 The new Article 127 of the Greek Penal Code has been largely influenced by par. 17.1
sec. (c) of the United Nations Standard Minimum Rules for the Administration of
Juvenile Justice (General Assembly of the United Nations, Resolution 40/33), according
to which “Deprivation of personal liberty shall not be imposed unless the juvenile is
adjudicated of a serious act involving violence against another person or of persistence
in committing other serious offences and unless there is no other appropriate response”.
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in a young offenders’ institution was reformed in 2010. According to the new
modified Article 54 grPC (detention in a young offenders’ institution) the
duration of detention may not exceed five years (with a minimum of 6 months)
if the offence committed is punishable by law with imprisonment of up to ten
years. If the sentence for an adult would be life imprisonment or imprisonment
for more than ten years, the duration of detention in a young offenders’
institution may be from two to ten years. In extraordinary cases of particularly
serious offences punishable with life imprisonment or imprisonment of at least
ten years, the maximum duration may be fifteen years.25

Article 129 grPC provides for the conditional release of juveniles who have
been sentenced to detention in a young offenders’ institution. The courts will
conditionally release a juvenile when half the period of detention has expired.
The period of probation is treated as being equivalent to the remaining period of
detention which has not been served (Article 129 Sec. 1 grPC). Conditional
release is to be granted unless it is decided on the basis of special reasons that
the conduct of the juvenile while serving the term of detention makes it abso-
lutely necessary to continue such detention in order to prevent reoffending. Once
half the detention in a young offenders’ institution has been served, the institu-
tion’s directorate will apply for conditional release. In all cases the application is
accompanied by a report from the institution’s social services department (Ar
ticle 129 Sec. 2 grPC). The minor’s right to appear and be heard by the three-
member juvenile court, which decides on conditional release (pursuant to the
principle of hearing by a court as set out in Art. 20 par. 1 of the grConstitution)
is explicitly acknowledged. Conditional release may also be granted before half
the term of detention in a young offenders’ institution has expired where
important reasons exist and where, in actual fact (i. e. without counting any
remission for work while in detention),26 at least one third of the sentence
imposed has been served (Article 129 Sec. 3 grPC).27

25  The United Nations” Committee on the Rights of the Child criticised in its “concluding
observations” in the initial Greek report the then existing maximum duration of
detention in a young offenders’ institution of twenty years. Therefore, the Committee
recommended the abolition of the regulations which provide for this length of detention.
This recommendation was adopted by the Law no. 3860/2010.

26 Each day worked in detention is normally favourably credited (as two and a half, two,
one and three quarters and one and a half days, see also Footnote 54 under Section 12
below) towards the time to be served. School education and participation in educational
or advanced training programmes that last at least three months, or participation in vo-
cational education programmes, can be also favourably credited (as two and one and
three quarters days) towards the total period of detention to be served.

27  For the granting of conditional release, in general the part of the sentence for which
there has been a remission (“good time”) because of work is considered as served time.
Conditional release is to be granted, when the minor has served one third of the imposed
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The only permissible deprivation of liberty which may be imposed on those
who were juveniles at the time of the offence is detention in a young offenders’
institution, provided that, before he/she was 18, the sentence had already been
imposed on the juvenile offender or that he/she had already begun to serve the
sentence. Recourse to the system of sanctions provided for in the general
criminal law, however, may also be considered on the following conditions:

a) If, at the time of sentencing the juvenile has reached the age of 18, the
court may, instead of ordering educational or therapeutic measures
(which may be regarded as insufficient), or detention in a young offen-
ders’ institution (which may, admittedly, be regarded as necessary, but
no longer expedient), nevertheless impose the punishment provided for
the offence and, in accordance with the provisions of Article 83 grPC,
mitigate it by way of an obligatory requirement (Article 130 grPC). In
this case, if educational measures are imposed, they cease once the
young person reaches the age of 25.

b) If a person sentenced to detention in a young offenders’ institution
attained the age of 18 before enforcement of the judgment, the court
may replace it with the punishment provided for the offence, however,
mitigated as an obligatory requirement pursuant to the provisions of
Article 83 grPC. The fact that the offender was a juvenile at the time of
the offence constitutes a compelling mitigating factor.

sentence (Article 129 Sec. 4 grPC). During the period of probation it is possible to
impose obligations which may be related to the released minor’s lifestyle, in particular
regarding the place of residence and the participation in a therapeutic drug withdrawal
programme. It is also possible to order the expulsion of a foreign released minor to the
country of origin unless the family is legally residing in Greece or the expulsion is
impossible (Article 129 Sec. 5 grPC). If during the period of probation the released
minor is convicted for a new felony or deliberate misdemeanour, the release shall be
revoked and Article 132 (“Concurrence of offences”) shall apply (Article 129 Sec. 6
grPC). If the period of probation expires without any such revocation, the sentence is
considered to have been served (Article 129 Sec. 7 grPC). The court competent for the
minor’s release or the revocation thereof is the Juvenile Division at the Provincial Court
of the region in which the sentence of detention is executed (Article 129 Sec. 8 grPC). If
the minor has successfully participated in an approved consulting programme during the
stay in detention with regards to Article 20 of the Law no. 3459/2006 “Narcotics Law
Code” or due to an offence facilitating the use of drugs, and if a letter from a recognised
therapeutic drug withdrawal programme confirms that he/she was accepted in it, such
participation is a serious justification for early release (after one third of the imposed
sentence of detention has elapsed). People in charge of the therapeutic programme,
which takes place outside the young offenders’ institution, must inform the court every
two months about the consistent participation of the minor or about the successful com-
pletion of the programme, as well as about any unjustified interruptions. If the minor in-
terrupts the programme, conditional release is to be revoked (Article 129 Sec. 9 grPC).
When the application for conditional release is rejected, a new one can be lodged in two
months’ time after the rejection unless new facts arise (Article 129 Sec. 10 grPC).
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In the application of punishments provided for under the general criminal
law the courts have the opportunity to impose long-term imprisonment
(confinement to a penitentiary from 5 to 20 years), short-term imprisonment (10
days to 5 years) or a fine.28 Life imprisonment may never be imposed on
juveniles. Confinement to a penitentiary and fines are, in practice, very seldom
imposed. Short-term prison sentences predominate, but it is extremely seldom
that juveniles serve the full sentence. These sanctions are generally suspended or
commuted to fines. Additional consequences of punishments such as the
ineligibility to hold or to be elected to public office, loss of voting rights and the
security measure of committal to a workhouse, involving as it does a deprivation
of liberty (which is unconstitutional and was never implemented in Greece), do
not apply when a juvenile is sentenced to a mitigated term of imprisonment
(Article 130 Sec. 2, 131 Sec. 3 grPC).

Recourse by the Juvenile Court to the punishments provided by the general
criminal law does not therefore inevitably mean a more drastic intervention.
Whereas detention in a young offenders’ institution is always bound up with the
deprivation of liberty, the alternatives to imprisonment (suspended sentences,
the commuting of prison sentences into fines or community work) have increa-
singly assumed greater importance. The extension of alternatives to prison senten-
cing has a positive influence on the number of young prisoners when Arts. 130 and
131 grPC are applied.

4. The juvenile justice system and juvenile court procedures

A specific juvenile justice system is provided for and recognised in the Greek
Constitution as a specialised form of justice.29 The Juvenile Courts, which are
composed exclusively of professional judges, are competent to try all offences
committed by minors (8 to 18 years old). The competence of the Juvenile Courts
is determined by the age of the offender at the time of the offence. Every
Provincial Court has a Juvenile Court consisting of a juvenile court judge sitting
as a single judge and a Juvenile Court of Appeal consisting of three judges, one
of whom — where possible the presiding judge — must be a juvenile court judge.
These two juvenile divisions function as courts of first instance. Every Higher

28  The classification of criminal acts into felonies, misdemeanours and petty offences cor-
responds to the confinement in a penitentiary (long-term imprisonment), prison (inclu-
ding detention in a young offenders’ institution) and arrest facility (including fine defaulters).

29  See Article 96 Sec. 3 of the Greek Constitution, Article 1 grPPC and Article 1 of the
Greek Judicature Act (grGJA). Article 96 Sec. 3 reads as follows: “Special laws
regulate the administration of juvenile justice; ... The juvenile courts’ judgments should
be promulgated under exclusion of the general public”. In the field of juvenile criminal
justice there is no participation of lay judges.
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Provincial Court has a Juvenile Court consisting of three judges, one of whom —
where possible the presiding judge — must be a juvenile court judge. This court
functions as an appeal court.30

The involvement of the victim in juvenile court procedures follows that
characteristic of adult proceedings.3! It is in all cases permissible for the victim,
having declared his/her involvement as plaintiff, to bring a civil action (politiki
agogi, action civile)32 and hence to file civil-law claims for compensation
(damages and/or compensation for pain and suffering) before a Juvenile Court.
This is also the case when the Juvenile Court has ordered educational measures.
Procedural law allows, along with the action civile, the possibility of claiming be-
fore the Criminal Court a symbolic sum (usually 44 Euro). Where there is a dis-
pute concerning the value of the claim, it is the Civil Court alone which decides.

There are no special rules on defence in juvenile criminal cases. As in
general criminal proceedings an accused at all times and at every stage of the
proceedings is entitled to defence counsel. The investigating judge at the pre-
trial stage is obliged to appoint a public defence counsel where the accused
expressly requests it (Article 100 Sec. 3 grPPC). At trial the presence of a
defence counsel is always necessary when the defendant is accused of a felony
(Art 340 Sec. 1 grPPC). In this case a defence counsel will be appointed without
special application. The appointment of a defence counsel in felony cases was
made obligatory by Law No. 3860/2010 (see Article 340 Sec. 1 sentence 3
grStPO). The possibility of having a defence counsel in proceedings before the
juvenile court judge sitting as a single judge is relatively rarely used. In
proceedings before the Juvenile Court consisting of three judges as a court of
first instance as well as an appeal court the accused is more frequently assisted
by counsel.33

30  The appointment of the juvenile judge takes place based on a strict formal procedure. A
judge of the Provincial Court, respectively of a Higher Provincial Court, is appointed as
juvenile judge for three years. This period can be renewed for another three years with
the judge’s consent (see Article 26 Sec. 6 grGJA). An important amendment regarding
the improvement of the juvenile judges’ professional position has been introduced by
Law no. 3860/2010. The juvenile judge must now have the rank of a presiding judge of
the Court of First Instance (s. Art 4 grGJA) and shall have gained expert knowledge by
participating in relevant training courses organised by the National School of Judges or
by having attained a master’s or doctoral degree (s. Article 26 grGJA).

31  See Kalavros 1990, p. 299-311; Brienen/Hoegen 2000, p. 389-426.
32 D.D. Spinellis 1986, p. 405-419.

33 The United Nations’ Committee on the Rights of the Child manifested in its “conclu-
ding observations” to the initial Greek report (2000) that the right of the children to
legal representation or other appropriate assistance was not always systematically
guaranteed. Therefore, the Committee recommended the respect of all juvenile justice
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Juvenile criminal proceedings are, in principle, governed by the provisions

of the general criminal procedural law. Among the special features of procee-
dings against minors are the following:

e If the accused is a minor, a detailed investigation on the health, moral
and mental situation, personality development, of former life, social and
family background is carried out (Article 239 Sec. 2 sentence 2 grPPC).
The necessary information is obtained by local Youth Protection Asso-
ciations34 (Article 239 Sec. 2 sentence 3 grPPC). The social inquiry
report is confidential, forms no part of the case file and is available only
to the juvenile court judge and those persons entrusted with the minor’s
welfare (Article 5 Sec. 1 Law no. 378/1976 on the Setting up of the
Juvenile Court Aid). Hence, the report is not available to all persons
who would have access to the case file, particularly the defence counsel.
The Juvenile Court Aid official or probation officer is entitled to refuse
to give evidence (Article5 Sec.2 Law no. 378/1976, Article 16
Presidential Decree no. 49/1979, supplementing Article 212 grPPC and
Article 371 grPC). In practice, the Juvenile Court Aid official is always
present when the juvenile court is in session.

*  Article 96 Sec. 3 of the Greek Constitution provides that the trial can be
held in camera, including the promulgation of judgment.35

34

35

standards, including the right to legal representation, free interpretation where needed
and other relevant assistance.

The Juvenile Court Aid is settled in Greece at the Ministry of Justice (Article 2 of the
Presidential Decree no. 36/2000 about the Organisation of the Ministry of Justice) and
is subject to the control of the juvenile judge (Article 1 Sec. 2 of Presidential Decree no.
49/1979 about the Establishment, Organisation, Tasks and Responsibilities of the
Juvenile Court Aid). The United Nations’ Committee on the Rights of the Child
manifested in its “concluding observations” of the initial Greek report that there was a
lack of Juvenile Court Aid officials, and recommended to increase the number of
trained personnel.

According to Article 1 Sec. 1 of the Law no. 3315/1955 “On the Supplementation of the
Applicable Provisions on Juvenile Courts and the Treatment of Minors” the sessions of
the Juvenile Courts are not open to the public, the trial is held in camera. Except for the
parties, the witnesses, the defence counsel and the Juvenile Court Aid officials, the
presence of the persons entitled to exercise the child’s custody and the representative of
the competent Youth Protection Association is permitted. The participation of the com-
petent public prosecutor is mandatory during the main trial (Article 4 Sec. 4b grGJA in
conjunction with Article 1 grPPC). Furthermore, there is the possibility for the Juvenile
Court to temporarily exclude the minor from the trial when it is in the minor’s interest
or when his/her presence could be an obstacle to the truthful testimony of a witness or a
co-defendant. In this case, the defence counsel stays in the courtroom (Article 1 Sec. 2
of the Law no. 3315/1955).
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When one of several defendants is a juvenile, he/she is tried by a
Juvenile Court (separation of cases involving juveniles and adults). This
is always the case for felony offences. Misdemeanours of juveniles,
because of their factual context, can be tried with those of adults jointly
before an adult court. At these proceedings a juvenile court judge should
be present if possible, where this is deemed to be necessary by the
public prosecutor or the so-called deciding court for important reasons
which affect the interests of justice. The court may, at its discretion, still
make an order for the combined cases to be dealt with separately.

The fast-track procedure for crimes in “flagrante delicto” (apprehension
red-handed/in the very act) is not applicable for minors (see Article 242
§ 4 grStPO, introduced by Article 7 of the Law no. 3860/2010).
Traditionally, appeals against judgments which ordered educational or
therapeutic measures had not been permissible. Article 26 of the Law
No. 3904/2010 (in force since 23 December 2010) has reversed this by
introducing the possibility of appeals also in these cases.

An appeal is always possible against sentences which impose detention
in a young offenders’ institution (allowed for the first time by Law no.
3189/2003).36

In addition, an accused could appeal against a judgment imposing depri-
vation of liberty of more than 60 days (judgment of a single juvenile
judge) or four months (judgment of the Juvenile Court consisting of
three judges), provided that the juvenile was sentenced to imprisonment
under the general criminal law (Article 489 Sec. 1 letter e grPPC).
Nowadays the accused person can appeal against the imposed sentence
regardless of its length (Law No. 3904/2010).

A departure from the principle of res judicata in relation to the sanctions
imposed. The possibility exists of replacing or repealing educational or
therapeutic measures. Even detention in a young offenders’ institution

36

The accused person can appeal against this sentence independently of the length of the
imposed sentence of detention in a young offenders’ institution (Article 489 Sec. 1d
grPPC). The United Nations’ Committee on the Rights of the Child apprehensively
manifests in its “concluding observations” in the initial Greek report that the right to
appeal is limited to sentences of more than one year of detention. Therefore, the
Committee recommended the unrestricted recognition of the right to file an appeal. This
recommendation was taken into account by the Greek Legislator (Law no. 3189/2003)
and the possibility to appeal any sentence to detention in a young offenders’ institution
— regardless of its length — was introduced. For reasons of harmonisation with the
provisions of the CRC (Article 40 Sec. 2 b(v) CRC) any decision and any measures
imposed in consequence of having infringed the penal law can be reviewed by a higher
judicial body in Greece today (see Law no. 3189/2003, Law no. 3860/2010, Law no.
3904/2010).
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may be replaced by a mitigated punishment of the adult law under the
conditions contained in Article 131 grPC.

Educational measures for minors may be imposed as restrictive mea-
sures at the pre-trial stage. The violation of such measures does not ne-
cessarily result in custodial remand.

A limited (more restricted) application of remand in custody (Article
282 Sec. 4 sentence 2 grPPC) in comparison with adults. Remand in
custody may not exceed 6 months (exceptionally 9 months).

A minor may never be ordered to pay the costs of the proceedings in
cases before the Juvenile Courts (Article 3 Sec. 5 Law no. 663/1977).
Whereas a judgement against a convicted adult will always contain the
order to cover court costs (Article 582 Sec. 1 grPPC), a juvenile is never
ordered to pay the costs of the proceedings before a Juvenile Court
(whether a court of first instance or an appeal court), even if the court
orders detention in a young offenders’ institution or a mitigated adult
law punishment.

Although educational measures are not genuine penal sanctions, since
they may be ordered independently of guilt, they are entered on the
criminal record. The same applies for the detention in a young
offenders’ institution. Therapeutic measures are not subject to entry on
the record and therefore have no subsequent legal consequences.37

The juvenile court judge does not have the function of an executive enforce-

ment agency. As in general criminal proceedings enforcement of punishment is
part of the duties of the public prosecutor. He therefore also supervises the
implementation of educational and therapeutic measures and detention in a
young offenders’ institution (Article 549 Sec. 5 grPPC).

5. The sentencing practice — Part I: Informal ways of dealing

with juvenile delinquency

There is nothing which can be said about the practice of informal responses
(diversion, offender-victim mediation, etc.). Mention should again be made of

37

The registration of educational measures on the criminal record is cleared as soon as a
juvenile turns 17 (Article 578 Sec. 1 Letter b grPPC). The registration of convictions to
detention in a young offenders’ institution for up to one year is cleared five years after
sentence has been served; when the minimum duration of the sentence exceeds one
year, the registration is cleared after 8 years. This, however, requires that the young
person has no new convictions within the five or eight year time periods. In cases of
conditional release, the entry on the criminal record is cleared five or eight years after
the expiration of the probation period, as long as the suspension of the rest of the
sentence was neither revoked nor repealed (Article 578 Sec. 1e grPPC).
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the fact that Law no. 3189/2003 on the Reform of Juvenile Penal Legislation,
which introduced the abatement of Juvenile Court proceedings, has been in force
since 21 October 2003. According to the public prosecutor in Thessaloniki, he
has never yet decided to refrain from prosecution. On the other hand, the
juvenile public prosecutor in Athens has on occasions decided to refrain from
prosecution (without imposing instructions).38 Only in recent times (in 2007)
the juvenile public prosecutors in Athens have also been directed to refrain from
prosecution by imposing instructions (such as placing the minor under the care
of the Juvenile Court Aid).

6. The sentencing practice — Part II: The juvenile court
dispositions and their application since 1980

Criminal justice statistics refer to those persons who have been convicted and
punished by the courts for felonies or misdemeanours. A survey of the general
trend in sentencing and their application in practice in Greece is given in
Table 7.39 These statistics also include minors against whom educational or
therapeutic measures have been ordered or who have been sentenced to
detention in a young offenders’ institution.

According to the criminal justice statistics, the number of children against
whom educational measures have been imposed in Greece during the years 1980
to 2003 depicts an irregular trend. The trend in the practice of sanctions against
children can be seen in Table 8.40 The most frequently imposed educational
measure against children is by far the entrusting of the child to the parents or
guardian with responsibility for its upbringing.

38  Furthermore, an interview with two juvenile public prosecutors in Athens and in
Thessaloniki regarding the implementation of such diversion revealed that this institu-
tion had not been implemented until the end of May 2006. According to the juvenile
public prosecutors, the non-implementation of Offender-Victim Mediation in the con-
text of refraining from prosecution is due to a lack of appropriate infrastructure and
resources.

39  On the whole, longer deprivation of liberty was only of marginal significance to the
courts’ sentencing practice of the 1970s and 1980s. See Spinellis 1983, p. 296; Lambro-
poulou 1993, p. 91-100.

40  Until Law no. 3189/2003 came into force, only a custodial therapeutic measure was
provided for by the Law. This therapeutic measure was rarely ordered by the courts in
practice, a fact that was most likely contingent on the time-consuming appointment of
psychiatric experts as well as on the lack of appropriate therapeutic institutions. If one
looks at the sentencing of children of the 1980s up until 2003 in Greece, one would
come to the conclusion that only in the 1980s one order to therapeutic treatment was
issued for one child.
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Table 7: Trends in sentencing and the practice of court-imposed
sanctions, (as a percentage of punishments or sanctions
imposed)

Type of sanction 1980 1985 1990 1995 2000 2003
Fines 9.6 11.2 9.6 3.6 5.0 8.9
Impris. up to 1 m. 71.6 63.2 62.2 60.6 51.0 441
Impris. 1-3 m. 8.9 10.2 11.3 10.9 13.7 15.8
Impris. 3-6 m. 3.5 49 6.1 8.3 12.3 13.6
Impris. 6-12 m. 1.8 22 3.5 5.0 6.9 7.8
Impris. 1-5 years 0.7 1.6 23 4.5 4.4 5.0
Penitentiary 0.1 0.1 0.1 0.5 0.5 0.5
Lifelong penitentiary 0.0 0.0 0.0 0.0 0.0 0.0
Adm. to psychiatry 0.0 0.0 0.0 0.0 0.0 0.0
ﬁl‘l‘;;;ggzzlrzzasures 3.8 6.5 438 6.4 6.0 43
Total (%) 100 100 100 100 100 100
Total* (N) 122,759 | 108,003 | 109,184 | 91,960 | 58,708 | 73,157

* Measured by the total number of persons sentenced, for whom figures are

available on the type and duration of sanction (m. = month/s).
Source: Administration of Justice Statistics, Table B:19; own calculations.

Table 8: Trend in educational measures, (as a percentage of
educational measures imposed)

Educational measures 1980 1985 1990 1995 2000 2003
Reprimand 322 38.7 22.5 39.9 12.4 9.6

Parental care 36.4 23.8 25.0 11.1 82.6 75.3
Juvenile Court Aid 259 36.3 27.5 13.0 4.1 12.6
Educational institution 54 1.2 25.0 359 0.9 2.5

Total (%) 100 100 100 100 100 100
Total (N) 239 168 80 323 218 239

Source: Administration of Justice Statistics, Tables B:5 und B:19 of the Court Statistics
and author’s own calculations.
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The number of juveniles against whom measures have been imposed or final
sentences have been passed by the courts likewise shows, according to the
criminal justice statistics, an irregular pattern that is however declining on the
whole (see Table 9).

Table 9: Trend in sentencing and the practice of court-imposed
sanctions against juveniles, (as a percentage of sanctions
imposed)

Type of sanction 1980 1985 1990 1995 2000 2003
Fines 0.5 0.3 1.5 0.2 0.2 0.5
Imprisonment up to 1 month 16.3 8.3 17.4 10.6 15.0 16.8
Imprisonment 1-3 months 1.0 1.1 2.4 1.0 23 2.9
Imprisonment 3-6 months 0.5 0.3 1.2 1.0 1.7 1.6
Imprisonment 6-12 months 0.2 0.2 0.9 0.5 1.9 0.6
Imprisonment 1-5 years 0.1 0.1 0.8 0.5 0.9 1.0
Temporal penitentiary 0.0 0.0 0.0 0.0 0.0 0.0
> estft“:t‘l‘:)‘:l‘“ ayoungoffenders” | -, | 5 | o5 | 21 | 21 | 12
Educational measures 81.1 88.7 75.3 84.0 75.7 75.3
Therapeutic measures 0.2 0.1 0.0 0.0 0.2 0.0
Total (%) 100 100 100 100 100 100
Total (N)* 5235 | 7,205 | 6,729 | 6,065 | 3,626 | 3,637

* Total number of persons sentenced, for whom figures are available on the type

and duration of sanction.
Source: Administration of Justice Statistics, Tables B:5 and B:19 of the Court Statistics
and author's own calculations.

Where juveniles are concerned, the emphasis in juvenile criminal responses
continues to be found in individual preventive educational measures. The trend
in educational measures ordered against juveniles in Greece between the years
1980 and 2003 is shown in Table 10.41 The most frequently imposed educa-

41  For a brief overview of the imposed educational measures by the Juvenile Court in
Athens in the court year 2003-2004, see Papadopoulou 2006, p. 1-3. The recently intro-
duced educational measures represented only 1.7% of the total number of the imposed
educational measures by the Juvenile Court in Athens in the year 2003-2004. Out of a
total number of 1,258 persons against whom an educational measure was ordered, the
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tional measure is the reprimand, followed by placing the juvenile under the
responsible care of parents or guardians. The practice of placing juveniles
(particularly children) under the care, supervision and support of the Juvenile
Court Aid is gradually declining, a fact which is mainly attributable to staff
shortages. Finally, placements in educational institutions have witnessed a
constant drop, due not least to the shortage of such institutions.

Table 10:  Educational measures imposed on juveniles, (as a
percentage of educational measures ordered)

Educational measures 1980 1985 1990 1995 2000 2003
Reprimand 52.7 62.2 55.7 62.1 40.7 46.2
Parents 29.5 21.6 26.7 22.7 45.4 40.4
Juvenile Court Aid 15.7 15.2 15.3 12.3 11.1 134
Educational institution 2.1 0.9 23 2.8 2.8 -

Total (%) 100 100 100 100 100 100

Total (N) 4,246 6,391 5,068 5,095 2,745 2,738

Source: Administration of Justice Statistics, Tables B:5 and B:19 of the Court Statistics
and author's own calculations.

With regard to the frequency with which detention in a young offenders’
institution is imposed, a practical reluctance predominates (see Table 9). From
1978 to 1993 inclusively, detention in a young offenders’ institution at no time
exceeded the 1% mark. From 1994 onwards a rising trend — albeit with
considerable fluctuations — can be observed (1994: 1.6%, 1996: 2.9%, 1998:
0.6%, 1999: 3.5%, 2001: 2.1%, 2002: 2.4% and 2003: 1.2% of the total number
of juveniles against whom sanctions were imposed).

In cases involving juveniles the practice of the courts is to resort compara-
tively often to the forms of response found in adult criminal law. Pecuniary
penalties or fines and, particularly, committal to a penitentiary are imposed by
the courts on young persons extremely rarely. Rather, the most frequent
responses tend to be short-term imprisonment (see Table 9). According to
judicial statistics, in 2003 around 24.5% (853 persons) of sentenced juveniles

performance of community work was ordered against two persons, victim-offender
mediation was ordered against six persons, reparation was ordered against one person
and placing the minor under the intensive care and supervision of Youth Protection
Associations or Juvenile Court Aid was ordered against twelve persons. Thus, the
recently introduced educational measures show a particularly reserved application in the
first year after the reform of juvenile penal legislation.
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(3,637 persons) were punished under Articles 130 and 131 grPC; a term of under
one month was imposed against about 70% of juveniles sentenced to
imprisonment (612 out of 833 persons), and around 90% (776 persons) received
terms of up to six months. Hence, the picture is dominated by short-term
incarceration when mitigated adult sanctions are applied. These sanctions are
generally suspended or commuted to fines.

A differentiation between persons against whom sentence has been passed
by sex and age groups shows that final sanctions against female minor
delinquents are considerably less than those in the male age groups.

A good two thirds of juveniles against whom a sanction was applied have
these imposed against them for traffic offences. With regard to the structure of
those offences with which the Juvenile Courts are for the most part engaged, and
leaving aside traffic offences, theft is the main offence.

A differentiation of foreigners on whom sentence has been passed is shown
in the criminal justice statistics on the basis of general categories of offence and
country of origin, but not by age groups.

A comparison of the ratio of alleged offenders investigated by the police to
those persons against whom sanctions were imposed in the 24 years (1980-
2003) shows that the average number of under-age alleged offenders
investigated by the police who were subsequently sanctioned was around 44%,
whereas for adults this applies “only” to 32% of cases (see Table 11).

Table 11: Ratio of alleged offenders investigated by police to
persons “sanctioned” by the courts (including traffic
offences, as %)

Year Minors Adults
1980 63.8 39.8
1985 64.4 37.6
1990 44.4 34.8
1995 374 32.7
2000 16.4 20.2
2003 17.9 21.3
Average 44.4 32.0

Source: Administration of Justice Statistics, Tables B:3 Statistics for Offences and B:19 of
the Court Statistics; Statistical Yearbook of the Greek Police, Table 31 and
author’s own calculations.

Finally, those minors investigated by the police (including traffic offenders)
constitute, as an average for the 24 years (1980-2003), 4.8% of all alleged
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offenders. In contrast, minors against whom sanctions were applied in Greece
during the same period account for 6.2% of all persons against whom sanctions
were applied (see Table 12).

Table 12:  Number of minors investigated by police and
“sanctioned” (including traffic offences)

Year Minor alleged offenders Minors sanctioned
N %* N %**

1980 8,577 2.8 5,475 4.5
1985 11,456 4.1 7,374 6.9
1990 15,298 4.9 6,794 6.2
1995 17,061 6.1 6,388 7.0
2000 23,372 7.1 3,844 6.5
2003 21,603 5.6 3,876 5.3

* Percentage of total alleged offenders with indication of age.

*K Percentage of total number of persons sanctioned, with indication of sanction and

age.

Source: Administration of Justice Statistics, Tables B:3 Statistics for Offences and B:19
Court Statistics; Statistical Yearbook of the Greek Police, Table 31 and author’s
own calculations. The most recently published Judicial Statistics, which cover the
statistics for offences, court statistics and correctional statistics, contain data up to
and including 1996. All statistical data referring to the year 1998 and thereafter
were communicated to us directly by the National Statistical Service of Greece
(see www.statistics.gr).

7. Regional patterns and differences in the sentencing of
young offenders

No information can be provided in relation to regional patterns and differences
in the sentencing of young lawbreakers. The criminal justice system statistics
differentiate the practice of sanctions only by age groups, school education,
family status and occupation of the convicted person. No breakdown is given of
convicted persons according to the sanctions imposed, age groups and criminal
court jurisdiction. Persons convicted are shown merely by general categories of
offences and the seat of the Criminal Court.
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8. Young adults in the juvenile or adult criminal law — Legal
rules and sentencing practice

The final provision of Chapter 8 concerning “Special Provisions for Minors”,
which, at the same time, is also the concluding provision to the General Part of
the grPC, lays down the way in which the criminal law is to deal with “young
adults” (nearoi enilikes, Article 133 grPC). Young adults (aged between 18 and
21 at the time the offence was committed) are in all cases regarded as being
fully criminally responsible. For reasons recognised in the general criminal law,
guilt may always be contested (Articles 33, 34 grPC). However, Greek law
makes no provision for extending legal consequences, specific as they are to
juveniles, to this particular age-group within the meaning of § 105 Juvenile
Courts Act of Germany. There is thus no possibility of applying juvenile
criminal law sanctions to young adults. The consequences of an offence
committed by a young adult must be determined by reference to adult criminal
law; it is solely in the discretion of the general court to decide whether to
mitigate the punishment (Article 133 grPC in conjunction with Article 83 grPC).
The judgment of the adjudicating court is final and, in accordance with
established court practice, is unappeasable with regard to the imposition of a
mitigated punishment. According to the established practice of Areios Pagos
(the Supreme Court in civil and criminal cases) no specific reasoning is, in
principle, needed if a sentence is not mitigated. Such reasoning is, on the other
hand, according to doctrine and recent decisions of the Supreme Court, neces-
sary when an application by a defendant for a mitigated punishment is not met.
The judgment, as far as the punishment is concerned, is appealable if the court
has not responded to a request by the defendant for the application of Article
133 grPC regarding the mitigating reason of the so called post-adolescence age.

Young adults may even be sentenced to life imprisonment when the court
does not impose a mitigated sentence. Where the court hands down a mitigated
sentence, life imprisonment is replaced by imprisonment of not less than ten
years (Article 83 grPC). Moreover, additional consequences of punishments
such as the ineligibility to hold or to be elected to public office, loss of voting
rights and the security measure of committal to a workhouse and the security
measure of committal to a workhouse (such an institution does not exist, hence
this measure has never been applied), involving as it does a deprivation of
liberty (which is unconstitutional), do not enter into the considerations when a
young adult is sentenced to a mitigated term of imprisonment; there is some
theoretical argument about whether this also applies in the case of unmitigated
punishment.

The number of convicted young adults in Greece during the years 1980 to
2003 depicts an irregular pattern. Table 13 provides a summary of the trend in
the way punishment is determined and sanctions are applied by the courts in the
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case of young adults. Although, under current criminal law, there is no
possibility of applying juvenile criminal law sanctions against young adults, it is
to be noted from the judicial statistics that, paradoxically, such sanctions are
imposed upon a small number of persons in this age group.

Table 13:  Trend in sentencing and the practice of court-imposed
sanctions against young adults, (as a percentage of
sanctions imposed)

Type of sanction 1980 | 1985 | 1990 | 1995 | 1996 | 2000 | 2003
Fines 22 2.8 2.6 23 42 32 33
Imprisonment up to 1 month | 79.5 68.5 70.7 | 65.7 64.1 569 | 64.2
Imprisonment 1-3 months 8.3 10.9 11.7 7.7 7.4 11.5 14.8
Imprisonment 3-6 months 4.2 5.9 5.9 4.6 6.1 9.1 7.8
Imprisonment 6-12 months 23 24 32 3.0 3.9 3.9 3.7
Imprisonment 1-5 months 1.0 33 3.6 6.4 6.6 2.7 34
Temporal penitentiary - 0.2 0.1 0.2 0.3 - -
Lifelong penitentiary - - 0.0 0.0 0.0 - -
Admission to a psychiatry -—- --- --- --- 0.0 --- ---
?;}2‘;‘::;;‘ 8 youns 00| o1 00| 02| 02| 02| o1
El‘l‘;:zi"s“al or therapeutic 24| 59| 22| 99| 71| 124]| 25
Total (%) 100 100 100 100 100 100 100
Total (N)* 8,711 | 7,722 6,232 | 4961 | 5,231 | 4,559 | 5,610
* Total number of persons sentenced, for whom figures are available on the type

and duration of sanction.
Source: Administration of Justice Statistics, Table B:19 of the Court Statistics and
author’s own calculations.

Young adults sentenced by the general criminal courts to a term
imprisonment (short-term or long-term ) are, in principle, subject to detention in
a young offenders’ institution (Article 133 grPC, Article 12 grCC). Hence, from
the point of view of the correctional system, the treatment of young adults is
largely aligned with the treatment applied to juveniles.#2 According to

42 On the situation of the youth correctional system in a German-Greek comparison, in
particular the extent to which international human rights standards of the United
Nations and of the Council of Europe are implemented in the reality of the correctional
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Article 12 Sec. 1 grCC, young prisoners within the meaning of this Code are
prisoners of both sexes who are at least 13 and not yet 21. Young adult prisoners
may be moved to and detained in detention centres for adults when there are
important reasons (Article 12 Sec. 3 grCC). It is permissible for young prisoners
to be kept in young offenders’ institutions until they are 25, provided that the
Central Committee for Transfers (Article 9 grCC) deems this to be necessary, in
response to a recommendation from the Prison Council,43 to complete the
educational or vocational training programmes in which they are taking part,
provided the persons concerned show interest and their presence in the
institution causes no problems for the common life there or for the proper
functioning of the institution (Article12 Sec. 6 grCC).

9. Referral of juveniles to adult courts

There is no statutory provision for referring juveniles (aged 15-18 years) to adult
courts.

10. Temporary accommodation in educational institutions
and on remand

In accordance with general procedural rules, orders and instructions (the so
called restrictive measures) may be given when there are “serious indications of
guilt” against a person accused of a felony or misdemeanour punishable by at
least three months’ imprisonment and such measures are deemed to be
absolutely necessary to ensure that he/she appears before the investigating judge
or court and, where necessary, to ensure that judgment is enforced (Article 282
Sec. 1 in conjunction with Article 296 grPPC).

These restrictive measures refer in particular to bail (traditionally the most
common case being suspending detention on remand), the obligation of the
accused to appear at regular intervals before the investigating judge or other
authority (duty to appear), compliance with instructions relating to where he/she
may reside (residence restrictions) or agreeing not to meet or have any contact
with certain persons (Article 282 Sec.2 grPPC). Educational measures

system, see Neubacher/Walter/Pitsela 2003, p. 17-24. The Greek youth correctional
system provides on the whole very few positive perspectives, see Lambropoulou 2001,
p- 33-55; see Pitsela 2010, pp. 409 ff.

43 Pursuant to Article 10 grCC a Prison Council works in every detention centre. This
three-person Council consists of the director of the detention centre as chairman, the
highest-ranking social worker and the highest-ranking in-house expert scientist of the
detention centre (jurist, psychologist, agricultural scientist, sociologist or teacher).
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(including the placing of the minor in an educational institution) are foreseen for
minors and may be imposed as restrictive measures at the pre-trial stage.

Detention on remand may replace orders and instructions when the
conditions exist for imposing such restrictive measures and the accused is to be
prosecuted for a felony (or repeated cases of homicide by culpable negligence).
In addition, special grounds for holding a juvenile on remand have to be met.
The accused, in general, has:

a)  no known residence in the country;

b)  made preparations to facilitate his/her escape from the country;

c) already on some occasion in the past fled the country, either before
the trial could take place or sentence could be passed;

d) been sentenced at some time in the past for absconding from prison or
breaking his/her residence restrictions; or

e) Dbeen justifiably shown that, if released, he/she is very likely to
commit other acts, a likelihood that arises based on specifically
mentioned events in his/her previous life or on the basis of concrete
specific features of the offence committed.

The seriousness of the offence is not of itself sufficient to warrant pre-trial
detention (Article 282 Sec. 3 grPPC).

The orders and instructions (restrictive measures) given to an accused may
be subsequently replaced by detention on remand: a) when, despite having been
legally summonsed, he/she fails to appear before the investigating judge or court
without any plausible reasons; b) when he/she flees or makes preparations to
flee; ¢) when he/she infringes the orders and instructions given or fails to report
a change in his/her abode; or d) where there are serious suspicions that he/she
has committed another felony (Article 282 Sec. 4 in conjunction with Article
298 grPPC).

Detention on remand may be imposed (and enforced) on someone accused
of a felony when the purpose of such detention cannot be achieved by means of
orders and instructions (principle of subsidiarity of detention on remand). A
remand order may be imposed on an accused juvenile (15 to 18 years old) under
the same basic conditions (compelling suspicion of having committed a felony
and special reasons for detention) as in the case of adults. However, the
possibility of imposing remand on juveniles is regulated with a considerably
greater degree of strictness. An adult may be remanded when there are compel-
ling reasons to suspect that he has committed a felony; on the other hand, a
juvenile may only be remanded when he is seriously suspected of having done
so, when the felony is punishable by law with a penalty of at least 10 years of
imprisonment, irrespective of the duration of the sanctions to be imposed in the
particular case. The infringement of the restrictive measures imposed on a
juvenile does not necessarily lead to the imposition of remand in custody on its
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own (Article 282 Sec. 2 and 5 grPPC).44 In accordance with the general
provision of Article 87 Sec. 1 grPC, the time spent on remand counts towards
the detention in a young offenders’ institution or imprisonment (later) decided
by the court. The investigating judge may, under the same conditions as those
under which an arrest warrant is issued, also issue orders and instructions as an
alternative to remand. Neither orders and instructions nor remand may be
ordered against persons below the age of 15.

Committing a juvenile to an educational institution as part of the preliminary
proceedings is regarded as a measure taken to avoid the need for detention on
remand (Article 17 Sec. 4 Law no. 2298/1995); in practice it is hardly ever used.
The law makes no other provision for orders and instructions specifically aimed
at juveniles. In accordance with Article 2 Law no. 3315/1955, detention on
remand is imposed for 12 to 15 year olds in an educational institution; from age
15 onwards the accused is sent to a special section of a young offenders’
institution. In practice, remand involving juveniles does not take place in
educational institutions, but in institutions or sections for young prisoners in
Avlona Attikis, in Kassabeteia (near Volos), in the town of Volos itself (only for
young foreigners) and in Thessaloniki (a small young persons’ section in an
adult prison, until 2008).

An accused may complain against the issue of an arrest warrant or orders
and instructions by an investigating judge to the criminal chamber of the
Provincial Court, which will (at last resort) give an decision which is not subject
to appeal. The complaint, which has no suspending effect, must be filed within
five days of the beginning of remand or the serving of the order on the accused.
Where an arrest warrant has been issued by decision of the so called deciding
court (this is the case where there is disagreement between the public prosecutor
and the investigating judge) no complaint is permitted (Article 285 grPPC).

Where, during the course of investigations, the fact arises that the conditions
for imposing detention on remand or for issuing restrictive measures no longer
exist, the investigating judge may, either automatically or upon recommendation
of the public prosecutor, revoke the measures imposed or make an application
for setting aside to the criminal chamber of the Provincial Court. If this chamber
rejects the application, the accused may complain to the criminal chamber of the
Higher Provincial Court (Article 286 Sec. 1 grPPC). In addition, an accused who
has been temporarily held on remand or a person against whom orders and
instructions have been issued may also apply to the investigating judge to have
the measures set aside or to have his/her detention on remand replaced by
restrictive measures or to have the issued restrictive measures replaced by
others. Where the investigating judge dismisses the application, a complaint may
be filed within five days to the criminal chamber of the Provincial Court. The

44 See Chaidou 1994, p. 262 ft.; Pitsela 1997, p. 76 f.
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deadline for the complaint begins with the notification of the dismissed
application to the applicant (Article 286 Sec. 2 grPPC). Under this procedure the
authority to set aside an arrest warrant or orders and instructions is always
vested in the judge (investigating judge, criminal chamber of the Provincial
Court or of the Higher Provincial Court in its capacity of so called deciding
court, never the public prosecutor).

Following a written submission by the public prosecutor, the investigating
judge him/herself may issue an order, which must state the reason: either a)
replacing remand by orders and instructions (restrictive measures) and vice
versa (in this latter case he/she will issue an arrest warrant); b) replace the orders
and instructions by other more or less drastic ones. Both the public prosecutor
and the accused may complain to the criminal chamber of the Provincial Court
against the order of the investigating judge within ten days.4>

No precise information can be given on the number of juveniles being held
on remand.46 The available statistical data refer to persons being held on remand
in young offenders’ institutions during the course of a year, in which, however,
not only juveniles, but also young adults are being held.

45  For the public prosecutor, this deadline begins with the enactment of the substitution
order. For the accused person, it begins with the notification of the order. The complaint
and the deadline for the complaint do not suspend the execution of the order
(Article 286 Sec. 3 grPPC).

46  The United Nations’ Committee on the Rights of the Child apprehensively manifests in
its “concluding observations” in the initial Greek report that a large number of juveniles
are held on remand due to misdemeanours, although according to Greek law detention
pending trial is allowed to be imposed only when the committed act is punishable by
law with deprivation of liberty for at least 10 years independently of the duration of the
in concreto imposed sanctions (Article 282 Sec. 5 grPPC). Furthermore, the Committee
expressed its concern on the fact that delays in judicial proceedings lead to long periods
of pre-trial detention. That is why the Committee recommended the Greek government
to ensure that detention, including detention awaiting trial, is imposed as a measure of
last resort and after careful examination of the gravity of the offence and that stronger
efforts should be made so that alternatives to detention can be available. This
recommendation was also taken into account by the Greek Legislator (Law no.
3860/2010). Following regulations are introduced: Restrictive measures and pre-trial
detention are imposed on juveniles aged over 15. Educational measures as alternatives
to pre-trial detention are specific restrictive measures for juveniles. Pre-trial detention
cannot be automatically ordered in case the accused juvenile has violated the restrictive
measures imposed on him/her. The duration of the detention on remand may not exceed
6 months and, exceptionally, 9 months. Thus, pre-trial detention of juveniles aged over
15, is foreseen as a measure of last resort for the shortest appropriate period of time,
restricted to the most serious crimes, in conformity with the provision of Article 37(b)
of the Convention on the Rights of the Child.
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Table 14:  Prisoners in young offenders’ institutions (annual intake)

Prisoners/Year 1980 1985 1990 1995 2000 2001 2005
Persons held on 281 183 156 173 197 194 265
remand N/% 38.8 45.8 48.3 33.7 23.8 22.2 24.4
Prisoners 443 217 167 341 629 679 820
N/% 61.2 54.2 51.7 66.3 76.2 77.8 75.6
Total 724 400 323 514 826 873 1,085
N/% 100 100 100 100 100 100 100

Source:  Administration of Justice Statistics, Tables C:2 and C:11 (from 1998 C:10 and
C:5) of the Correctional Statistics and author’s own calculations.

An explicit determination of the maximum duration of remand in custody
was introduced for the first time by Law no. 3860/2010. The duration of
detention on remand may not exceed 6 months and, exceptionally, 9 months
(Article 282 Sec. 5 grPPC). The number of persons awaiting trial in relation to
the number of convicted prisoners, which has shown an enormous rise since
1990, remains relatively low (see Table 14). With regard to the duration of
remand, figures are only available since 1998 and only in relation to the total
number of persons being held on remand, differentiated by sex, but not by age
groups. Table 15 shows that periods of remand are becoming increasingly
longer.
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Table 15: Persons on remand (total) according to duration of
remand (annual intake)

1998 1999 2000 2001 2005

Duration of N N N N N
remand % % % % %
Up to 300 288 176 309 389
1 month 7.9 8.2 7.4 8.2 8.1
1-3 743 614 462 783 915
months 19.6 17.5 19.4 20.8 19.1
3-6 989 803 537 850 1,144
months 26.2 229 22.6 22.6 239
6-12 1,389 1,297 787 1,150 1,861
months 36.7 37.1 33.1 30.6 38.9
12-18 months 361 497 414 667 478
9.5 14.2 17.4 17.7 10.0
Total 3,782 3,499 2,376 3,759 4,787
100 100 100 100 100

Source: Administration of Justice Statistics, Table C:10 of the Correctional Statistics and
author’s own calculations.

11. The educational institutions system and youth correctional
system — Legal aspects and the number of young offenders
subject to prison sanctions

11.1 Educational institutions

It is the responsibility of educational institutions to guarantee the upbringing,
social support, schooling and vocational training of those minors who have
committed breaches of the law or who are faced with difficulties of social
adjustment in the sense that they live in the social environment of persons who
commit criminal acts, whether habitually or as a career (see Article 17 Sec. 1
and 5 of the Law no. 2298/1995). Educational institutions are the responsibility
of the Ministry of Justice (Article 2 of the Presidential Decree no. 36/2000 about
the Organisation of the Ministry of Justice). Since educational institutions for
male and female juveniles in the greater Athens area were abolished by presi-
dential decree no. 180/1997, there is currently only one such institution for
juvenile males in Greece, in the town of Volos (central Greece). The average
age of the inmates in the institution is around 15-16 years. It is very rare that
children (8-15 years) are committed to this institution. Nor, in practice, are
minors who live in the social environment of persons who commit criminal acts,



658 A. Pitsela

whether habitually or as a career (Youth Welfare Law), sent to the educational
institution. In practice, juveniles in general spend no more than one year in the
educational institution.

11.2  Youth Correctional system

The legal basis for the execution of the sentence of detention in a young offen-
ders’ institution is to be found in the Correctional Code (Law no. 2776/1999, in
force since 24 December, 1999), which regulates prison sentences and other
custodial measures in general. The Greek legal system contains neither an
independent Correctional Code regarding the execution of the sentence of
detention in a young offenders’ institution nor an independent Code regarding
the execution of detention on remand. The juvenile correctional provisions are
not included in a special chapter of the Correctional Code, but are to be found in
separate chapters of the relevant provisions of the Greek Correctional Code.
Special provisions are in place for young prisoners, e.g. regarding their
accommodation, training, relaxation of custody such as visits, and disciplinary
measures. Where no special regulation exists in relation to young prisoners, the
general provisions of the Correctional Code apply to the extent that they are
compatible with the meaning and purpose of the juvenile law provisions.
Accommodation in an educational institution is not part of the correctional
system.

According to the legal definition of the Correctional Code, “young
prisoners” are persons between the ages of 13 and 21 (currently, however, the
minimum age is 15). In young offenders’ institutions educational and vocational
training programmes shall be provided (Article 12 Sec. 2 grCC). Young adult
prisoners may be moved to detention centres for adults when there are important
reasons for doing so (Article 12 Sec. 3 grCC). Young offenders’ institutions may
hold young persons up to the age of 25, where this is deemed to be necessary to
complete the education and training programmes in which they are taking part,
where they show interest and their presence in the institution causes no problems
for the common life there or for the proper functioning of the institution (Article
12 sec. 6 grCC).

Young prisoners live separately from adults exclusively in specially
constructed institutions or sections of adult prisons (Article 12 Sec. 6 in
conjunction with Article 19 Sec. 3 grCC). There are two independent institutions
providing closed custody for young male prisoners in Greece, in Avlona Attikis
and in the town of Volos (for foreigners). The third institution is a so called
agrarian young offenders’ institution in Kassaveteia, at which agricultural work
is performed in the mornings. Finally, there was a small section (approx. 15 pla-
ces) at the correctional institution in Thessaloniki (untill 2008). Since there are
only a small number of young women who are convicted to detention in a young
offenders’ institution, there are no separate institutions available for female
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young prisoners. Young female prisoners generally served their time in a
separate section of the sole independent women’s institution for closed detention
in Korydallos near Athens (now in Elaiona of Thiva) and, less often, in a female
section of the correctional institution for male prisoners in Thessaloniki. There
are neither open nor half-open custody detention centres nor detention units for
young prisoners, whether decentralised or nearer home.47

The basic education of young prisoners is obligatory (Article 35 Sec. 5
grCC). Young prisoners who have completed their basic education have the
opportunity to continue this by means of leave for further training (Article 35
Sec. 6 grCC).

No obligation to work is prescribed either for adults or juveniles. Anyone
who does perform work, however, can reduce his/her time spent in detention, for
one working day counts towards two and a half days of the duration of
detention. Similarly, participants in vocational or other training programmes can
reduce their time spent in detention.

Correctional law makes provision for relatively generous leave arrange-
ments (regular leave, leave for schooling and vocational training and continued
training, special leave). Regular leave lasts from one to five or eight days. The
total duration of regular leave may not exceed 45 days per year. Where detention
in a young offenders’ institution is imposed a young prisoner shall not be
granted regular leave until he/she has actually served one third of his/her time in
detention in a young offenders’ institution, hence without any working or
education days counting towards a reduction in his/her time (Article 55 Sec. 1
grCQC), i. e. when he/she has been in detention in a young offenders’ institution
for at least two months. In addition to this, the general conditions must also have
been met. No criminal proceedings may be pending against the prisoner.
Moreover, there must be a favourable prognosis that there is no risk of any
further offences while being on leave. Finally, there must be reasons to justify
the expectation that there is no risk that the prisoner will abscond or that he/she
will abuse his/her leave (Article 55 grCC). Regular leave may be granted under
the condition that the juvenile is accompanied by the parents or guardians when
leaving and returning to the institution (Article 56 Sec. 3 grCC).

The transfer of a young prisoner to so called “half-open” detention in a
young offenders’ institution is allowed when half the minimum period has been
served (Article 60 Sec. 2 grCC), i. e. no earlier than after three months in the

47 A separate section in the adults’ prison was organised for the first time in 1891 in
Athens for minors under the age of 14 who could attend school education and pro-
grammes for the learning of a trade. The first prison for juveniles was created in 1896 in
Athens and it consisted of two three-floor buildings with a total capacity of 300 cells.
The first prison with agricultural working programmes for convicted persons aged 16 to
21 was organised in 1925 in Kassabeteia at Volos; it is still in operation today. Nowa-
days, a small number of juvenile prisoners perform agricultural work.
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institution. As already mentioned above, the concept of half-open detention in a
young offenders’ institution has not yet been implemented in practice.

Current correctional law makes no provision for special disciplinary
measures for young prisoners. The severest disciplinary measure, viz. solitary
confinement for up to ten days, may only be imposed on juveniles where special
circumstances arise (Article 69 Sec. 5 grCC).

When juveniles are transferred, the use of handcuffs should, as far as
possible, be avoided (Article 77 Sec. 1 grCC).48

12. The educational institution system and youth correctional
system — Development of treatment and training
programmes and educational measures in practice

12.1 Educational institutions

Schooling is given in the sole educational institution for juveniles males. The
educational institution offers programmes aimed at incorporating them into the
“world of work”, as well as leisure time activities. Finally, advisory pro-
grammes, computer science courses and cultural activities projects are offered.

12.2  Youth correctional system

Chapter 5 of the Greek Correctional Code is devoted to training programmes
and prisoners’ leisure time. In accordance with Article 34 Sec. 1 grCC all
prisoners have the right to training, sports, cultural activities and creative
occupation within the institution. The involvement of prisoners in the above
activities, their participation and co-operation in appropriate programmes, in
particular those concerned with vocational and further education, is viewed
favourably with regard to the granting of relaxations of custody.

Article 35 grCC regulates schooling and vocational training. The training of
prisoners aims to allow them to acquire or complete their schooling at all stages
(school attendance at a training institution at the primary, secondary and tertiary
level) and their vocational training. For this purpose, and where possible, the
institution will include an elementary school. The prison council organises
programmes for vocational training, apprenticeships or qualifications. Moreover,
special measures are employed for the training of foreign prisoners, at least to
the extent that this is feasible in the institution in question. Where a prisoner is
being transferred or when a disciplinary punishment is imposed, training is, as
far as possible, not deferred. If disciplinary detention is imposed while the

48  See Pitsela 2003.
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prisoner in question is undergoing training, detention may be served during
holidays, including public holidays.

Every prisoner has the right to keep himself informed of current affairs
through newspapers, magazines and radio and television broadcasts (Article 37
Sec. 1 grCC). Active participation by prisoners in entertainment programmes
(e. g. artistic individual or group performances, the organising of ensembles,
choirs, exhibitions of fine arts or performing arts) and, in a general manner,
creative leisure time activities, is given a favourable assessment when it comes
to the granting of relaxations of custody or privileges (Article 38 grCC).

Chapter 6 of the Greek Correctional Code is devoted to prisoners’ work and
employment. Under Article 40 grCC those prisoners who so wish are included
in regular programmes of vocational or further education (Sec. 4). Finally,
prisoners are employed in unskilled work or services for the detention centres,
young offenders’ institutions or other public buildings or places; especially work
involving the cleaning of buildings, kitchens, laundry, cleaning or transport of
food, garden work, etc. Inclusion in such work is for a maximum duration of
three months, with the possibility for extension (Sec. 6). Article 41 Sec. 4 grCC
stipulates that prisoners wishing to perform unskilled work are to be entered on
a list and then called upon to perform such work in chronological order after the
date of their applications. The ignoring by the authorities of a chronologically
earlier application must be supported by special reasons.

In Greece there are good-time regulations for prisoners who work or take
part in training measures. The practice of crediting working days is a tool in the
individualisation of the sanction and is intended to serve the offender’s
rehabilitation49. Article 46 grCC regulates the conditions and method of
crediting working or training days towards the time to be served (including
detention in a young offenders’ institution). Prisoners who perform any kind of
work or who participate in vocational training programmes or programmes
aimed at allowing them to obtain occupational qualifications, may - on a
recommendation of the prisoners’ working committee and by means of a
decision by the competent judicial authority (the public prosecutor) - have the
time worked or studied credited to their total period of detention. For persons
being held on remand, days credited are taken into account if they are convicted
and in this case with effect from the date of enactment of the court decision of
first instance (Sec. 1). Important innovations in relation to the good-time
regulations are both an extension of the credit system to persons being held on
remand and also to those persons engaged in vocational training programmes or
programmes intended to allow them to obtain occupational qualifications. Each

49  The institution of the Greek correctional system regarding the favourable crediting of
working and training days towards the time to be served is characterised as an institu-
tion “of high interest”, see Frangoulis 1994, p. 30 f.; Panoussis 1989, p. 107 ff.



662 A. Pitsela

day spent on a vocational training programme or programme aimed at
vocational qualifications, with a minimum duration of three months, can be
equated to one working day if the prisoner has successfully completed this
programme (Article 35 Sec. 8 in conjunction with Article 46 grCC).

The competent judicial authority may refuse (stating the reasons), either
wholly or in part, to allow days worked during the last three months to count
towards the time to be served, if:

*  during the corresponding period the prisoner has been punished with
disciplinary measures pursuant to Article 69, Sec. 1 and 2 grCC.

¢ carlier decisions to allow working days to count towards the time to be
served made during the last six months have been revoked because the
prisoner has been punished with disciplinary measures.

This decision is appealable within ten days of having been served, the
appeal being made to the court responsible for the execution of sentences
(Article 46 Sec. 3 grCC). Thus, the crediting of working or training days and, as
a result, the shortening of the punishment, may be granted without the court’s
decision. The prisoner is, however, entitled to a direct appeal against the
decision of the judicial authority.

In summary, it may be said that both work and training in correctional
institutions are rewarded, with a resulting mitigation of the punishments
imposed. The regulations stipulate that, for each working day, two and a half,
two, one and three quarters and one and a half days’ imprisonment are credited.
Furthermore, each day of schooling, training or further education is credited as
two or one and three quarter days.50 Working days or training days, for which
credit has been granted, count as having been served. The remission of
punishment achieved in this way is taken into account when regular leave is

50 A Presidential Decree, which was enacted after a proposal made by the Minister of Jus-
tice, sets out the details regarding the favourable crediting of working or training days
towards the time to be served. This favourable crediting must not exceed the maximum
limit of two days to be served for each working or training day according to Article 35
Sec. 8 grCC. On special or exceptional occasions, the exceeding of the aforementioned
maximum limit can be allowed (Article 46 Sec. 2 grCC). Presidential Decree 107 of
27.4/16.5.2001 regulates in detail the favourable crediting of labour or training or
studies towards the period to be served in detention. Presidential Decree 342 of
7.12.2000 increased the maximum limit of favourable crediting of working days in an
agricultural or ranch unit to one and a half days of detention in citation of “the necessity
to reinforce the function of agricultural prisons”. The same regulation is applied for all
forms of work of a technical nature that are performed in a workshop or place of work
in an agricultural prison or in an agricultural young offenders’ institution. Thus, each
working day in the above units is credited as two and a half days. Other working days,
such as working in the kitchen or construction work, count as two days of served time.
Furthermore, other similar auxiliary activities are counted as 1.75 days or 1.5 days of
served detention time.
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granted and, in particular, when a decision is made regarding the approval of
conditional release. Time credited, however, is cancelled for misconduct (for
instance disciplinary offences). One of the major problems for the Greek
correctional system is, however, the absence of an adequate number of training
and work places.51

13. Current debates about reform and challenges to the
juvenile justice system

The draft law on “Units for the Care of Youngsters”2, which dates back to the
year 1984, and which provides for diagnostic and therapy centres, open and half-
open meeting centres and half-open units of social rehabilitation as educational
measures, is still at the revision stage. It refers to persons at risk, drug addicts,
offenders and persons with psychological and mental problems. Because of the
vagueness in the application of the facts necessitating intervention (e. g.
“delinquency”, “difficulties in social adjustment”, “deviant behaviour” or “a
serious and immediate risk of delinquency”) the draft law has encountered some
theoretical criticism. In light of the necessary personnel and material resources
which need to be provided for translating such legal rules into practice, it is
unlikely that the draft law will ever be accepted. Recently, the subject of more
clearly (or entirely) determining the role of the public prosecutor’s office in the
case of unaccompanied children has been added. In addition, the provisions of
the draft law relating to the responsibilities of the Juvenile Court Aid are under
revision.

Finally, both the Penal Code and the Code of Penal Procedure are currently
awaiting thoroughgoing reform. In November 2005 the Ministry of Justice set
up two working parties for the reform of the penal and penal procedural law.
Work on the draft laws is well under way.

14. Summary and outlook

The most important amendments brought about by the Law on the “Reform of
Juvenile Penal Legislation” (Law no. 3189/2003) and the Law on
“Improvements of Penal Legislation regarding Juvenile Offenders, Prevention of

51 On the difficulties of the implementation of training courses in prisons, see
Paraskevopoulos 1995, p. E23-25. On the institutions that offer vocational training
programmes for juvenile prisoners in Greece, see European Offender Employment
Group 1995. About the education in Greek prisons, see Papadopoulou/Moisiadis/
Pitsela 2010, p. 683-722.

52 See in more detail Spinellis/Tsitsoura 2006, p. 321 ff.
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and Response to Juvenile Victimization and Juvenile Delinquency” (Law no.
3860/2010) can be summarized as follows:

* The lower applicability limit of the juvenile criminal law system of
sanctions was raised from the age of 7 to the age of 8, and the upper
limit from 17 to 18 years of age.

* Persons aged between 8 and 15 years are absolutely not criminally
liable. This is an improvement of the legal situation of this age group in
that these children can no longer be subject to detention in a young
offenders’ institution or to remand/pre-trial detention. The age of relative
criminal responsibility as well as the legal age for which punishment can
be imposed starts at the age of 15. Normal criminal responsibility begins
at the age of 18. This development is a clear improvement of the
situation of this age group, which can now be subject to the special
provisions of the juvenile criminal law. The increase of the age limits of
criminal majority from 17 to 18 allows for the harmonisation with the
legal age of majority according to civil law (s. Article 127 grCivil Law)
as well as with the provisions of the Convention on the Rights of the
Child and other international standards of the juvenile criminal justice
system (e. g. the so-called Beijing Rules of 1985 and the Havana Rules
of 1990).53

* The catalogue of the educational measures has been enhanced. The
Juvenile Court now has a graduated catalogue of educational measures
at its disposal. The significance of educational measures has been
promoted through the reform and the role of these measures has been
upgraded. In particular, victim-offender mediation, the compensation of
the victim (reparation), the personal apology of the offender to the
victim, the participation in road safety training programmes, the perfor-
mance of community work as well as the participation in school and
vocational and in social and psychological training programmes have
been included in the catalogue of educational measures.

* There is the possibility for the Juvenile Court to exceptionally impose
two or more non-custodial educational measures cumulatively.

* Non-custodial therapeutic treatment has been introduced.

53

It should be particularly emphasized that in the Introduction Report of the draft law
“Reform of Juvenile Penal Legislation” (2003) not only the binding instruments of the
United Nations (UN-Convention on the Rights of the Child, ratification by Law no.
2101/1992) and of the Council of Europe (European Convention on the exercise of chil-
dren rights, ratification by Law no. 2501/1997) were taken into account, but also the so-
called “soft law” was taken into consideration (for example, the Beijing Rules, the
Riyadh Guidelines, the Havanna Rules, the Recommendations of the Council of Europe

about “Social Responses to Juvenile Delinquency”, “The Role of Early Psychosocial
Intervention in the Prevention of Criminality”).
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The indefinite duration of educational measures has been significantly
limited. On the one hand, the maximum duration of educational
measures is now defined by the court’s judgement. On the other hand,
the necessity or expediency of the imposed educational or therapeutic
measures is re-examined by the court no later than one year after its
initial imposition.

Educational or therapeutic measures end ipso jure as soon as the minor
turns 18 (previously this had occurred at the age of 21). Exceptionally,
educational or therapeutic measures may be continued, but not beyond
the age of 21.

The replacement or revoke of educational measures by therapeutic mea-
sures can be ordered by the court after having requested and consulted a
report drafted by a group of experts.

Indefinite detention in a young offenders’ institution has been abolished
and detention for a definite term has been introduced.

Detention in a young offenders’ institution may be imposed only on
minors over the age of 15 and when particularly serious offences have
been committed which would have been defined as felonies in the case
of adults and if the crimes committed involve elements of violence or
are committed professionally or persistently. Furthermore, the judgment
of the court imposing detention in a young offenders’ institution should
include a special and substantiated justification of the grounds on which
the educational or therapeutic measures are deemed insufficient in the
specific case.

There is a recently introduced possibility for a higher judicial authority
to examine determinate detention in a young offenders’ institution
regardless of its duration: the sentence can now always be appealed.
According to the previous legal provisions, a sentence of up to one year
had never been appealable.

The suspension of the rest of a sentence to detention in a young
offenders’ institution is normally granted after having served half of the
sentence. Such suspension may be also granted prior to this point where
important reasons exist and where, in actual fact (i.e. without any
favourable allowance for days worked in detention) at least one third of
the sentence has been served.

The abatement of Juvenile Court proceedings has been legally established
(procedural subsidiarity principle as a limitation of the principle of
legality). The abatement of juvenile court proceedings according to the
expediency principle lies within the discretionary power of the public
prosecutor (refraining from prosecution).

The juvenile judge must now have the rank of the Presiding Judge of the
Court of First Instance.
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In summary, one can conclude that through the reform of the Law on
Juvenile Justice the following achievements have been made: the need for
educational treatment has been stressed; the protection of the victim has been
reinforced (offender-victim mediation, reparation); non-custodial therapeutic
treatment has been introduced; deprivation of liberty constitutes a measure of
last resort; the public prosecutor’s role has been reinforced through the
introduction of diversion (refraining from prosecution); the juveniles’ legal
position has been powerfully reinforced; the juvenile judges’ professional
position has been improved and the set of tasks given to the Juvenile Court Aid
has been enhanced. The Convention on the Rights of the Child actually
functioned as an impetus for necessary reforms in the field of juvenile criminal
law. This became apparent through the introduction of complete criminal
responsibility at the age of 18, the extension of the catalogue of educational
measures, the abolition of indefinite detention in a young offenders’ institution,
the introduction of the possibility to appeal against the sentence of detention in a
young offenders’ institution independently of its extent and the introduction of
diversion as a possibility to settle a criminal law conflict. The mass media have
made positive comments on the reform law. The same goes for social scientists
as well as juvenile judges, juvenile public prosecutors and representatives of the
Juvenile Court Aid, who have pointed out the difficulties in the implementation
of the law (lack of appropriate, well-educated personnel, unavailable
infrastructure) right after its enactment.

The fact that the Juvenile Courts and the juvenile public prosecutor rarely
make use of these recently introduced possibilities is concerning. The public
prosecutor does not refrain from prosecuting minors to an extent that merits any
mention, and the court too rarely applies the recently introduced welfare-based
measures. Furthermore, the Juvenile Court Aid remains quite understaffed at a
time when new groups of offenders are coming into consideration (young
migrants, descendants of Greek origin from the countries of the former Soviet
Union). In particular, there is a lack of establishing further and advanced training
courses for Juvenile Court Aid officials with regard to the implementation of new
educational measures.>4

In the beginning of this new century, the child’s general legal position has
been reinforced in the Greek legal order: the National Observatory of Children’s
Rights has been established, whose main mission is to monitor the compliance
with, and promotion of the implementation of the UN Convention on the Rights
of the Child (s. Article 4 of the Law no. 2909/2001). In addition, Greece has
ratified by Law no. 3080/2002, the “Optional Protocol to the Convention on the
Rights of the Child on the Involvement of Children in Armed Conflict”, and the

54  As regards the conclusions and recommendations on the Greek system of juvenile
criminal law, see Spinellis/Tsitsoura 2006, p. 312 f.
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“Optional Protocol to the Convention on the Rights of the Child on the Sale of
Children, Child Prostitution and Child Pornography” (see Law no. 3625/2007).
Moreover, the protection of victimized children has been enhanced through Law
no. 3064/2002 “on combating human trafficking, crimes against sexual freedom,
child pornography and in general financial exploitation of sexual life, and
providing assistance to the victims of such acts”. Law no. 3094/2003 has
established the independent administrative authority of the “Children’s Ombuds-
man”, a department of the Greek Ombudsman whose regulatory mission is to
protect and promote the rights of minors (Article 3 Sec. 1).55 Law no.
3500/2006 “on combating domestic violence” provides for the legal protection
of children against acts of domestic violence committed in their presence.
Lastly, Greece has ratified, by means of Law no. 3727/2008 the Council of
Europe’s Convention on the Protection of Children against Sexual Exploitation
and Sexual Abuse.
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Hungary

Erika Varadi-Csema

Preliminary remarks

Hungary is a small country situated in the centre of Europe with about 10,064,000
citizens! and with a history that has changed rapidly. In the last decades
important political, economic and social changes have taken place in Hungary.
These affected, inter alia, the entire legal system and its institutions.

The Hungarian Constitution of 19492 defined Hungary as a democratic
country. However as of 1949, especially up until the end of the 1960s, Hungary
had to sustain several arduous periods. These periods (e. g. the dark years of the
“Rakosi-regime”, the retaliation after the revolution in 1956) were characterized
by unlawfulness. The changes in 1989 determined another new direction in
politics. These changes were not without any precedents: The slow degradation
of the current political system had already begun earlier. After the political
changes in Hungary, the previous Constitution with amendments from 19893
entered into force as a new Constitution. The constitutional definition of the
institution of the “constitutional state” involves the principle of the separation of
powers. As one of the first steps towards achieving this, the Constitutional Court
was established.

By the establishment and the maintenance of the “constitutional state” the
Constitutional Court had and still has an important role to play, because it
describes the content and determines the frameworks of the “constitutional

1 Men: 4,778,000, Women: 5,286,000; Foreigners: 54,430; 7.47% unemployed; GDP:
23,752,721 Million Forint.

2 Act XX 0f 1949 (1949. évi XX. tv.).
3 E. g.: Act XXXI of 1989 (1989. évi XXXI. tv.).
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state” through its judgments.4 The principle of the “constitutional state” implies
due process of law from the formal point of view, and justice (fairness) from the
material point of view.

1. Historical development and overview of the current
juvenile justice legislation

Independent Hungarian jurisdictiond began in 1878, with the first Hungarian
Criminal Code, the so called Csemegi Code.6 However, the Csemegi Code paid
little attention to juvenile offenders, for a number of reasons. First: at that time
registered juvenile crime accounted for only 1.6% of the total crime rate. There-
fore juvenile delinquency was not regarded as an essential problem. Second: the
Csemegi Code bore the characteristics of the classical criminal legal school that
focused on the criminal act itself. Young delinquents aged between 12 and 16
were regarded as “juveniles”. To sentence juveniles, two conditions had to be
fulfilled: the first is legal responsibility, and the second is “capacity”, implying
the ability to understand the wrongfulness of the committed act and also the
ability of acting according to this discernment. The Csemegi Code adopted
almost the same sanctions for juveniles as for adults, only slightly mitigated.
The view of criminal legal schools changed at the turn of the 19" to the 20"
century, attributing juvenile perpetrators increased attention. The new
philosophy was followed by new legislation: Act XXXVI of 1908 was the first
amendment to the Csemegi Code. The scope of the Act changed: Young
delinquents aged 12 to 18 years could be sentenced if their intellectual and
moral maturity was proven. The new Act showed elements of the welfare-
model. The objective of criminal intervention was to support and help the
juvenile. Every sanction had to be focused on the individual situation of the
young offender. The interest of the juvenile and his/her personal circumstances
had priority over the severity of the crime. In 1913, Act VII on an independent
court system for juveniles entered into force. These two Acts together
established an independent and autonomous juvenile justice system in Hungary.
After World War II a new idea appeared in Hungary. The regulations from
1951 and 1954 changed the Hungarian juvenile justice system.” Contrary to the
previous system, the juvenile court was integrated into the general criminal court
system, and the support and help of the juvenile was no longer the primary
objective of the law. The age limit remained the same (between 12 and 18), but

E. g.:9/1992. (30.1.) AB.h., 10/1992. (25.11.) AB.h., 11/1992. (5.1I.) AB.h.
For the history see Csemdné Varadi/Lévay 2004, p. 302-327.

Act V of 1878 (1878. évi V. tv.).

Law-Decree 34 of 1951 (“Ftvr”-1951. évi 34. tvr.).

~N O »n b
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the intellectual and moral maturity of the juvenile was no longer a condition for
punishment. The new juvenile justice system aimed at educating the young
offender, but in reality the measures had the character of punishment. In the case
of offenders between 15 and 18, the court had to decide primarily about the
punishment. “Correctional” (educational) measures could be inflicted as
supplementary measures.

In 1961 a second Hungarian Criminal Code® was adopted. It was the first
socialist Criminal Code in Hungary. This Code put an end to the relative
independence of the juvenile justice system: the Act of 1961 reduced its
importance, “degrading” it to the level of a Chapter of the Act. Furthermore, the
Act dismissed the existence of independent juvenile courts. Juvenile criminal
behaviour was henceforward dealt with by the general criminal courts.
Nevertheless, some special rules defined the scope and sanctions of juvenile
justice. It covered the ages 14 to 18, but intellectual and moral maturity of the
juvenile was still not a condition for culpability. Criminal justice interventions
were to be seen as “real” justice, where the intervention is an objective reaction
to the criminal act and where the criminal act and the severity and degree of
guilt are the basis for subsequent sanctions. Sanctions for juveniles should imply
“corrective” elements with regard to their later lives.

The Criminal Code (CC) of 1978 did not change the former Act V of 1961
to a great extent. There was only one important difference: measures that were
applicable to juveniles were to be given priority over punishment. (“108. § (2):
A punishment shall be inflicted when the application of a measure is not
expedient”).

Since 1978 the CC has been changed by a lot of amendments. The most
important amendment to the Criminal Code occured in 1995 (Act XLI of 1995).
The changes were based on the Beijing Rules and the 1989 UN Convention on
the Rights of the Child.

At the beginning of the 215t century some other acts (e. g. Act of Mediation,
Act of Support for the Victim) entered into force, which have had some effects
on the juvenile justice system. They were inter alia caused by the accession to
the Council of Europe and the European Union and the consequential obligation
to change the legal system with regards to international human rights standards.
Among others Hungary had to implement the decision (2001/220/IB) of
15 March 2001 about the role of victims in criminal proceedings. Therefore, the
CC has become more differentiated in this respect and followed a more humane
approach.

The current juvenile justice system is part of the Hungarian criminal justice
system (Chapter VII of the CC and 215t Chapter of the Criminal Procedure Act,
CPA). The general laws contain special rules and form special institutions that
differ from the general provisions for adults.

8 Act V of 1961 (1961. évi V. tv.).
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The concept of juvenile age today is as follows: “A juvenile is a person who
has passed the age of fourteen years, but not the age of eighteen years, when
committing the crime” (Section 107 § (1) CC). Criminal responsibility starts at
the beginning of the day following the 14th birthday.

Legal responsibility is the only condition for sentencing juveniles. The
capacity or the intellectual and moral maturity of the juvenile is not relevant.
The age under 14 forms an obstacle to justice and punishment. The case will be
dealt with by child welfare institutions (Child Protection Act)®. The category of
“young adults” does not exist in the CC (particularities for this age group are
described below, see Section 8).

The aim of the sanctions or measures!0 that are applicable to juveniles is
primarily to influence their development and to ensure that they become useful
members of society.!l The first step is special prevention, whereas the general
rules for adults declare general prevention. To achieve this “special treatment”,
the Code provides special measures for juvenile delinquents. The punishment
has to be proportionate to the seriousness of the committed crime, while taking
into consideration the act and the offender’s personal circumstances.

In this context, a relatively new organisation in Hungary should be stressed:
the Office of Justice. Probation officers and mediators belong to this office. This
institution is independent and subordinated to the Ministry of Justice. It acts
only if the judge or prosecutor requests legal assistance, but in all juvenile
justice cases the participation of the Office of Justice is compulsory (e. g.
preparing “environmental scanning”, i. . the exploration of the social conditions
of the juvenile).

2. Trends in reported delinquency of children, juveniles
and young adults

The latest available statistical data about criminality are from 2007.12 Therefore
we are able to comment on the crime situation up until 2007.13

9 “Act XXXI (1997) on the Protection of Children and Guardianship Administration.”
10 Section 108 § (1) CC.

11 The general aim of punishment is the prevention — in the interest of the protection of
society — of either the perpetrator or any other person from committing an act of crime
(Section 37 CC).

12 Due to major law reforms concerning juvenile offenders, legislation is considered in this
article until august 2009.

13 The data source is ERUBS (Egységes Renddrségi Ugyészségi Bliniigyi Statisztikai
Rendszer = the Hungarian Uniform Criminal Statistical System of Police and Prosecutors).
The data are published in different studies, books, home-pages, etc. E.g.: T4jékoztatd a
biindzésrdl. (Kiadja az IRM Rendészeti Feliigyeleti és Ellenérzési Féosztaly Statisztikai
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2.1 General trends in reported delinquency

The criminal situation of a country has a great influence on its jurisdiction. The
new rules and amendments — besides the special regulations for juveniles —
provide guidelines for dealing with young offenders. In order to understand the
main direction, it is necessary to have a comprehensive look at the general
situation of registered crime in Hungary.

To represent the overall situation in Hungary, Figure I contains data since
1965, the year that marked the beginning of the Hungarian criminal statistical
data service (the Hungarian Uniform Criminal Statistical System of Police and
Prosecutors). The figure shows that the rate of registered crime was increasing
since 1980, with a significant rise more or less from 1989-1998.

Figure 1: Registered crimes and offenders
(absolute numbers)
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Source: ERUBS (Hungarian Uniform Criminal Statistical System of Police and Prosecutors).

Since 1998 we can observe a continuous decrease, but from 2003 the number
of crimes began to increase again slightly. The number of offenders was likewise

Osztély, valamint a Legfobb Ugyészség Szamitéstechnika-alkalmazisi és Informacios
Osztaly); annual publications.
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increasing in this period. The number of unsolved crimes is generally very high.
For instance in 1998 the perpetrators of 268,258 crimes (45%) could not be found.

The rates for the crimes and offenders per 100,000 inhabitants likewise
increased. In 2007 there were 4,241 crimes per 100,000 inhabitants and 1,154
offenders per 100,000 inhabitants. Among all crimes, the crimes against
property play the most important role (2007: 64.7%), followed by crimes against
public security (2007: 17.9%).

The most “common” offence is theft (e. g.: 173,869 cases in 2007). The
damage caused by the increase in crimes against property is a serious problem.
In 2007, damages totalling 117.1 billion Hungarian Forint were caused by
property offences. Yet, only a very small share of this figure was compensated
(7.2 billion Hungarian forint = 6.1%).

Among the crimes against public security, drug-abuse was not alarmingly high
on average (4,663 cases in 2007), but its rate has seen increases over the last five
years.

The rate of violent crimes was 6.9% in 2007. There has not been much
difference or change in the number of these crimes over the last few years. For
instance, the total number of robberies has slightly decreased since 2001, the
year with the highest number of robbery cases (2001: 3,319; 2007: 3,119 cases).

The number of foreign offenders (without Hungarian citizenship) was 3,565
in 2007; it decreased by 23.6% in comparison to 2005.

There is a difference between the individual counties of Hungary in terms of
offenders and of the rate of the number of crimes. The rate of crimes per
100,000 inhabitants was the highest in Csongrad (4,477), Nograd (4,470) and
Baranya (4,346). The rate of offenders per 100,000 was the highest in Szabolcs-
Szatmar-Bereg (1,605), Borsod-Abauj-Zemplén (1,476) and Jasz-Nagykun-
Szolnok (1,353) in 2007. These data reflect that the number of offenders is
highest in the North-Eastern part of Hungary.

2.2 Child- and juvenile criminality!4

Concerning juvenile delinquency, it is very important to take into account that
the number of people in the overall population belonging to the age-group in
question has been continuously decreasing. Accordingly, the absolute number of
child and juvenile offenders has decreased as well, whereas the rate of child and

14 All data about of child- and juvenile criminality are published with the help of ERUBS
(The Hungarian Uniform Criminal Statistical system of Police and Prosecutors). E. g.
Téjékoztatd a gyermekkoraak és fiatalkortak biindzésével Gsszefliggd egyes kérdésekrol.
Legfobb Ugyészség Szamitastechnika-alkalmazasi és Informéaciés Féosztaly, Budapest
(yearly publications); Népességszam, korstruktara, binézés, IM Kodifikacios, Elemzd
¢és Statisztikai Féosztaly, Budapest, 2000; A biindzés és jogkovetkezményei 1-2, IM
Kodifikacios, Elemz§ és Statisztikai Féosztaly, Bp. 2000; Csemdné Viradi 2006,
p. 525-542.
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juvenile offenders per 100,000 inhabitants has increased since 1989 (see Table 3
under Section 6 below).

In 2007, 0.2% of all children (under the age of 14) were registered as
offenders.15 The number of juvenile offenders on the basis of the juvenile po-
pulation did not change much in the last period. 2.2% of the juvenile population
were registered for crimes in 2007.

Figure 2: The absolute numbers of children and juveniles in the
population and of all registered young offenders
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Source:  ERUBS (Hungarian Uniform Criminal Statistical System of Police and
Prosecutors) and KSH (Hungarian Central Statistical Office).

The largest share of minor offenders comes from the eastern part of Hun-
gary: from Borsod-Abatj-Zemplén 13%, Jasz-Nagykun-Szolnok 9.9%, and from
Hajdu-Bihar 8.6% in the year 2007.

The structure of criminality of children and juveniles is very similar. For
example:

* the largest share of crimes are crimes against property; the rate of this
form of offending compared to the total number of crimes committed by
children has been decreasing; the most popular offences are theft and

15  Based on the child population, Data source: KSH (Hungarian Central Statistical Office).
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burglary, but among juveniles car theft and the arbitrary seizure of a
vehicle also have a role to play;

the rate of violent crimes compared to the total number of registered
crimes committed by children is increasing; the percentages of robberies,
batteries and cases of “rowdiness” are significant as well.

The principal characteristics of the child-offenders (between 0 and 14) are
the following:16

approximately 85-90% of the offenders are boys;

a significant part of these boys is endangered by their own detrimental
social situation;

almost 75% of the offenders live in full families; the parents work as
ancillary staff, unskilled workers or skilled workers, but most of these
parents are unemployed.

We can describe the typical Hungarian juvenile offender as follows:

the majority of the offenders are boys;

crime commission usually occurs after the age of 17;

most of the juveniles have completed 5-8 classes of elementary school.
Students start the 8-class elementary school at the age of six in
Hungary, but 18-25% of juvenile offenders between 14 and 18 were
still learning at elementary schools in the period from 1980 to 2007.
The rate of unemployed or (financially) dependent juvenile offenders
decreased during this time (from 30% to 14%). In 2007, 45.5% of the
young offenders had studied at trade schools, 15% at secondary schools;
a significant share of the young offenders are endangered by their own
detrimental social situation;

the majority of these offenders live in whole families; their parents
work as ancillary staff, unskilled workers or skilled workers, but a
relevant ratio of these parents is unemployed or pensioners;

among the subjective causes for offending, the intention of attaining
money is first and foremost. Aggression comes second, wrong
estimations about the elements of the offence are in third and risk and
adventure seeking is in fourth place. Among the objective causes, the
bad influence of peer-groups ranks in first place, followed by
temporary financial problems, low income and family-problems.

16

Csemané Varadi 2006 with further references.
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2.3  The causes of criminality!”

Crime is a complex phenomenon which is influenced by numerous factors and
conditions. On a macro-structural level, the current social and economic
situation of Hungarian society influences criminality to a large extent. At the
end of the 1980s and at the beginning of the 1990s there were enormous social,
political and economic changes in Hungarian society. The new period brought
sometimes tragic changes for many people. The social structure in Hungary
shows the form of a pyramid: Only one to two percent of the population is at the
top of the pyramid, which means that they are very wealthy. Below them, there
is a section of 38% who could make use of the new opportunities and live in
relatively good circumstances. The rest of society however faces major
difficulties and their situation is insecure.l® The rate of delinquents who are
underprivileged is higher than the rate in the higher social stratums of society.19
Most of the minor and juvenile delinquents have hard lives or bad family
backgrounds. Parallel to these tendencies, the traditional norms like work,
knowledge and loyalty came into crisis, and money and success have become
the standard of value. The role of education is very significant in the process of
socialization. Considering that students come from different social classes and
have different possibilities and financial conditions, this is the basis of many
problems, which cannot be solved by the Hungarian school system alone.20 The
youths’ situation can drive them into criminality. According to the opinion of
experts2! young people have special characteristics which increase the risk of
becoming criminals (e. g. superficial personal relationships, the lack of critical
abilities and often strong dependence from older friends or gang-members).

The political and economic changes in 1989 gave rise to difficulties for the
majority of the population. Great differences arose between the social classes.
According to the commentary of the Recommendation (2003) 20 concerning
“New ways of dealing with juvenile delinquency and the role of juvenile justice”,
these negative processes can be observed all over Central and Eastern Europe.22

Data on the lives and well-being of children and adolescents in the
economically advanced nations were published by the UNICEF Innocenti

17 Csemané Varadi 2006, p. 525-542; Csemané Varadi 2001, p. 55-91.
18  Ferge 2000, p. 3-17.

19 Huszar 1984, p. 11-27.

20 Miinnich/Vagh 1989, p. 389.

21 Kosa-Szilard 1989, p. 46.

22 See CoE 2003 and EESC 2006.
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Research Centre in 2007. It shows Hungary’s poor position in the ranking of the
rich countries (number 19 out of 21 countries).23

2.4 Unrecorded criminality

A statistical database for unrecorded criminality, like the National Crime
Victimization Survey (NCVS) of the USA, does not exist in Hungary. Some
research has been conducted on a smaller scale in order to “illuminate” the dark
figure of crime.24

In 2005, 2,200 students between the ages of 13 and 15 were surveyed about
their lifestyle. The aim of this international research project?> was to summarize
information about youth criminality and the causes of offending.

As our earlier experience had already indicated, criminal acts committed by
juveniles are predominantly directed against property and are typically less
severe or dangerous for society. Juveniles most often commit situational thefts
which cause only minor damages. As far as crimes against property are concerned,
the number of female perpetrators has been continuously increasing. The juveniles
“work” in groups that offer them a feeling of community and security.

Among violent criminal acts, there is great number of fights committed by
groups. The significance test shows that doing harm and other violent crimes are
closely related: 50% of those who have caused harm had already taken part in
group fights and 38% of them had already had weapons.

Although a lot of adolescents had shown ‘“anti-social behaviour” in their
childhood (e. g. truancy, small thefts, fighting, etc.), most of them grew out of
this behaviour. Yet, there are some exceptions for the above mentioned cases:
e. g. those minors who started taking drugs in their childhood. Generally their
(anti-social) behaviour is carried over into adulthood.

The research reveals that there is more than one risk factor among the
minors surveyed. The lack of a protecting family or a stable circle of pro-social
friends often results in deviance. Another reason could be the opportunity
structure which facilitates offending. In the majority of cases, the interviewed
offenders showed only one risk-factor (61%). 17.5% of the interviewed juve-
niles had two risk-factors, while only 1.5% exhibited three risk-factors. Juve-
niles in general tend to spend less time with their families. Even if they are at
home, they often spend their time isolated watching TV or in front of the
computer (three or more hours per day). Other juveniles spend three or more
hours per day with their peers. Those spending their time in front of a monitor
are less exposed and prone to becoming involved in violent offending. Those

23 UNICEF 2007, p. 21.
24 Viragh 2005.
25  Kerezsi/Parti 2008.
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who “go out” gradually break away from the control of their parents and are
more and more subjected to the influence of deviant peers. It is rather worrying
that the acceptance of violence is especially high among the surveyed juveniles.

For the most part offences remain undetected, and even if they are
uncovered, it is usually not the police, but rather a “civil” adult (a teacher, a
relative, a father of a friend, etc.) who becomes aware the offence. The danger of
being detected by private persons is therefore greater than being detected by the
police or the State. The low chances of getting caught and being subsequently
punished are due both to the low degree of damage that the offences generally
cause and to the leniency of society in reporting such offences. Surprisingly,
teachers only rarely become aware of criminal acts (only 7%) although they
meet their pupils every day. The lack of punishment could be seen to result in an
encouragement for the juveniles to continuously re-offend.

Although the area of Hungary is only 93,000 square kilometres, the social
circumstances of juveniles living in the eastern and western part differ
significantly. This could explain the differences in their crime rates indicated by
the official criminal statistical data (see above).26

3. The sanctions system: Types of informal and formal
interventions

3.1 Informal interventions

For juvenile offenders, two institutions of informal intervention play an
important role: the postponement of indictment and mediation.

There are three possibilities for a postponement of the indictment (diversion)
in the CPA.

The prosecutor must postpone the indictment for one year if the proceeding
was suspended in the case of drug addiction, and the drug abuser provides
medical proof of his/her participation in special treatment or training (§ 283 CC,
§ 222 (2) CPA). If this training is successful, the case will be dismissed. In case
the offender had omitted to pay alimony the prosecutor can delay indictment for
a term of one year if doing so would result in the alimony being paid.

In both cases, the prosecutor can impose certain rules of conduct, some of
them containing restorative elements (e. g. the juvenile has to compensate the
the victim etc., § 225 (2), (3) CPA).

The prosecutor furthermore can dismiss a case if the following criteria are
fulfilled:

26 It is important to mention that the ISRD 2 research project was carried out among
students who actually attend school. So juvenile offenders who do not attend school
regularly are excluded from the research results.
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*  Existence of a criminal act that is punishable by imprisonment for no
more than five years;

*  “remarkable” mitigating circumstances;

*  presumable positive changes in the behaviour of the suspected juvenile
after the criminal procedure;

* dismissal is in the interest of the juvenile’s development.

In case of a decision the prosecutor relies on e. g. the social background and
the lifestyle of the juvenile. According to these facts, the prosecutor can
postpone the indictment if there is hope for a successful probation period with
the help of a probation officer. This institution gives the possibility to diversion
if the crime is minor or medium serious.

Since 1* January 2007 a possibility for mediation was integrated into the
Hungarian justice system. The law was reformed in 2009. The new rules
concern active repentance: Section 36 (1): “The person shall not be punishable
who damaged the afflicted person by the following crimes: crimes against the
person (Chapter XII, Title I, III); crimes against transportation safety (Chapter
XIII); crimes against property (Chapter XVIII), which are misdemeanours or
felonies and not punishable with imprisonment more than three years, and the
offender has confessed the criminal act before the indictment has been filed and
she/he has repaired the damages in the frame of the mediator’s procedure in a
way which is accepted by the victim.

(2) Sanctions may be mitigated without limitation in case of the crimes
mentioned in paragraph (1), if the offender damaged the afflicted person by a
crime which shall not be punishable with imprisonment more than five years and
the offender has confessed the criminal act before the indictment has been filed
and has repaired the damages in the frame of the mediator’s procedure in a way
which is accepted by the victim.”

The subsection may not be applied if the offender is a habitual recidivist,
committed the crime as a member of a criminal organisation, or if the crime
caused the death of the victim.

There is almost no difference (not even in the range of those crimes which
can be referred to mediation) between the application of mediation for adults and
juveniles, except for one point: for juveniles mediation is possible in case of
crimes punishable with imprisonment up to five years (see § 107/A CC).

The mediation procedure is regulated by the CPA. Article 221/A determines
the range of mediation, the role of the actors in mediation etc. The aim of the
mediation procedure is the compensation of the damage and the promotion of
the future law-abiding behaviour of the suspected person.

The case can be remitted to the mediation institution during the criminal
procedure only once. In this case the prosecutor suspends the proceeding for a
maximum of six months.
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3.2 Formal interventions

The aim of sanctions or measures is primarily to support the adequate develop-
ment of the juvenile in order to ensure that he/she can become a useful member
of the society (Section 108 § (1) CC). Therefore, the emphasis is on special pre-
vention, whereas the general rules for adults also stipulate general prevention as
an aim of punishment (Section 37 CC).

The Hungarian sanctions system is dualistic and relatively determined. The
sanctions applicable for juveniles are divided into two parts: sanctions and
measures. The sanctions are divided into two main groups: main sanctions and
ancillary sanctions. We have only one special sanction for juveniles: education
in a reformatory school (Section 118 CC). This sanction shall be ordered by the
court if the successful education of a juvenile requires his/her placement in an
institution.

Table 1: Formal sanctions and measures in the criminal justice
system

General For juveniles

Imprisonment |From 2 months to | Minimum: 1 month

15 years or life | general maximum: 5 years (or in most
sentence; as cu-  |serious felonies 10 or 15 years); as
mulative sentence:| cumulative sentence and total sum of
20 years.27 punishments: 7 years and 6 months (or
in most serious felonies 15 or 20
years) (Sect. 110 of the CC).

Sanctions
Main

27  Special minimum and maximum length of sentences are determined in the Special Part
of the Criminal Code (Section 40 of CC). Imprisonment for juveniles: shortest term of
imprisonment to be imposed against juvenile offenders shall be one month for all types
of criminal acts. The longest duration of imprisonment that may be ordered against a
juvenile who is aged 16 or older at the time of the offence shall be a) fifteen years, in
cases of crimes that are also punishable with life imprisonment; b) ten years, for crimes
punishable with imprisonment exceeding ten years. The longest duration of
imprisonment that may be ordered against juveniles aged under 16 at the time of
committing a crime that is punishable with life imprisonment shall be ten years. Apart
from these cases, the longest duration of imprisonment that may be imposed on a
juvenile shall be five years if the crime is punishable with imprisonment exceeding five
years. If the convict has turned 21 when imprisonment is commenced, or reaches that
age during the execution thereof, the court shall define the degree of the execution of
imprisonment.
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General For juveniles
Community |No restriction It may only be imposed against juve-
service (Sect. 49 CC). niles at the age of 16 and over at the
time of sentencing (Sect. 113 CC).
Fine No restriction If he/she has independent earnings or
(Sect. 51 CC). In |appropriate property; the fine can be
case of non- changed into imprisonment in case of
payment, the fine |non-payment (Sect. 114 CC).
can be changed
into
imprisonment.
Prohibition |In case of In case of imposing imprisonment of
from public |immediate one year or longer (S 115 CC).
affairs imprisonment.28
Prohibition |Sections
from exercise |56, 57 CC.
of profession
Prohibition |Sections
from driving |58, 59 CC.
- vehicles
é Banishment |If his/her stay at | A juvenile living in an appropriate
S the given places |family milieu may not be banished
: endangers public |from the locality in which his/her
interest.29 family is living (Sect. 116 CC).
Expulsion Sections 58, 59 CC.
Fine as Sections 64, 65 CC;
ancillary 64, 65 CC. It can be commuted into imprisonment
sanction in case the fine cannot be enforced
(Sect. 114).

28  The person who is sentenced to immediate imprisonment for the commission of an
intentional crime, who is deemed “unworthy” of the right to participate in public affairs,
shall be prohibited from the exercise thereof (Section 53 CC).

29 In cases defined in the Special Part of the Criminal Code, a person sentenced to

imprisonment may be banished from one or more localities or from a specified part of
the country, if his/her stay at these places would be a threat to the public interest

(Section 60 of CC).
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General ‘ For juveniles
Reprimand |Section 74 CC.
Probation Under certain May take place in case of any crime
conditions.30 (Section 117 CC).31

Forced medi- |Section
cal treatment |71 CC.

Forced cure of | During the time of| During the time of imprisonment and
alcoholics imprisonment32 | education in a reformatory institution
(Section 118/A CC).

v
= |Confiscation |Sections
> 77,77/A CC.
< .
o |Confiscation |Sections
= |of property |77/B CC.
Supervision |Under certain In many cases — Section 119 CC34
by a proba- |conditions33
tion officer
Education in This measure shall be ordered by
a reformatory| the court if the successful education
institution - of a juvenile requires his/her
placement in an institution. (Sect.
118 CC).
30 Section 72 of CC: “... if it is for an infraction or felony punishable by imprisonment of

31

32
33

34

up to three years if there is substantial reason to believe that it will serve the purpose of
rehabilitation.”

The probation period may last from one year to two years. The juvenile shall be under
the supervision of a probation officer.

Section 75 of CC.

Supervision by a probation officer may take place if such monitoring is necessary in
order for the parole period to be served successfully (Section 82 of CC).

Section 119 of CC: A juvenile sentenced to suspended imprisonment, put on probation,
released on parole, temporarily released from a reformatory institution has been
postponed, or in the case of the postponement of indictment, shall be under supervision
by a probation officer.
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4. Juvenile criminal procedure

In 1998, a new Criminal Procedure Act was created, but it came into force only
on 1July 2003. The Act contains the most important rules of this procedure, for
example the guarantees of human rights.

One of the basic rules of the Criminal Procedure Act is that proceedings
against a juvenile offender shall be conducted taking into account the
characteristics of his/her age and in a way that promotes the respect of the
juvenile offender for the laws.

In Hungary the police are the usual investigative authority, but the
Hungarian Customs and Finance Guard or the captain of a Hungarian ship of
commerce or that of a civil airplane has the right to investigate in certain cases
as well. The public prosecutor’s offices are also entitled to carry out
investigations, but in cases of juveniles, the “prosecutor for juvenile offenders”,
who is designated by a superior prosecutor can fulfil the role of a prosecutor.
She/he shall examine the observance of special rules and, when necessary,
initiate protective and precautionary measures.

As far as the committal for trial is concerned, the public prosecutor’s offices
play the most important role. The competence is shared between the local and
the county public prosecutor’s offices, just like in the case of courts (depending
on the given type of crime).

Criminal proceedings against juveniles may only be based on public accusa-
tion: in these cases private prosecution and additional private accusation are
excluded. Participation of a defence counsel is compulsory and the legal repre-
sentative (usually one of the parents) acts in the interest of the juvenile offender.

In the recent past not only the institutional system of justice, but also the
system of appeal has changed. Now there is a two-phase appeal-system, a
situation that has affected the role of the different institutions. There are four
kinds of criminal courts: Local Court, County Court, High Court of Appeal and
the Supreme Court.

In case of adult offenders, Local Courts usually work with single judges or
member boards (one professional judge and two lay assessors). In special cases
County Courts proceed. This kind of court always works in board, usually with
one professional judge and two lay assessors. Depending on the type of the case,
two professional judges and three lay assessors can also proceed. If the Local
Court acts as the court of first instance, the appellate court is the County Court
in a three member board of professional judges. The Criminal Procedure Act
exhaustively enumerates those crimes in case of which only the County Court
has the competence to proceed as the court of first instance. In these cases the
appellate court is the High Court of Appeal (always in board). The role of the
Supreme Court is mainly restricted to extraordinary remedies.

Not only the prosecutor, but also the court has to be specialized if the
alleged offence was committed by a juvenile. The presiding judge (single judge)



Hungary 687

at the court of first instance and a member of the panel at the second and third
instance is appointed by the National Judiciary Council. One of the lay judges at
the court of first instance shall be a teacher.

Most cases are settled at the local level although not every Local Court is
authorised to try juvenile cases. Solely Local Courts at the seat of the County
Courts and in Budapest the Pest District Court shall conduct the procedure.

The other person who plays an important role in the procedure against
juvenile offenders is the probation officer. He/she prepares a report on the living
conditions, social environment and family background, and before a sanction or
measure is imposed or before the indictment is postponed, the court and
prosecutor may obtain his/her opinion.

The 21" Chapter of the CPA contains special procedural rules regarding
juveniles. These rules have priority over the general regulations. Most of the
special rules concern the means of evidence, pre-trial detention and special
proceedings in juvenile cases.

The most important special rules are the following:

*  the waiver of the right to trial35 is impossible;

* the special aim of the proceeding is the promotion of the juvenile’s
development;

e only the prosecutor for juveniles appointed by a superior prosecutor
can proceed,

* the Juvenile Court with exclusive jurisdiction is the Local Court at the
seat of the County Court (in Budapest this is the Pest Central District
Court);

* the composition of the Juvenile Court is special in a criminal trial: one
of the lay assessors is a teacher, the professional judge is appointed by
the National Judiciary Council;

*  compulsory defence;

* the legal guardian of the accused juvenile has some special rights (e. g.
right to review documents); the legal guardian can be questioned as a
witness as well;

* the social inquiry reports prepared by probation officers and the
opinion of the juvenile’s school or workplace must also be taken into

35 The CPA gives the possibility for the adult offender to refuse the right of having trial
under certain conditions (e. g.: if the accused makes a confession). CPA 534, § (1): “At
the motion of the prosecutor, in a procedure instituted due to a criminal offence
punishable by a maximum of eight years of imprisonment, the court may establish the
guilt of the accused in a judgement delivered at a public session and may impose a
sentence if the accused waives his right to a trial and pleads guilty. Neither the private
accuser, nor the substitute private accuser may motion for a procedure based on a
waiver of the right to a trial”.
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consideration; the goal is the exploration of the offender’s personality,
mental capacity and living conditions;

pre-trial detention is executed in a reformatory institution or in a
detention centre for juvenile delinquents;

the indictment can be postponed if the crime is punishable with a
maximum of five years of imprisonment (three years is the general rule
for adults);

the case can be transferred to a mediation institution if the given crime
is punishable with a maximum of five years of imprisonment (three
years is the general rule for adults);

the public can be excluded more easily (in case of juveniles the CPA
provides more possibilities for having closed sessions than in adult
cases);

there are special rules for the hearing (e. g. in the interest of juvenile
the hearing can be held in his or her absence);

the maximum duration of pre-trial detention is two years (three years
for adults);

private prosecution is not allowed;

supplementary private prosecution is not allowed.

There is no age group between juveniles and adult offenders, but if the
offender is of the age between 18 and 21 she/he is a young adult and this fact is
one of the mitigating circumstances (see Section 8 below).

S.

The sentencing practice — Part I: Informal ways of
dealing with juvenile delinquency

The investigation can be closed through:

termination (either some facts block the criminal procedure, e. g. the
death of the offender, or the offender is only reprimanded),

indictment (the case is transferred to the court),

other kinds of closing (e. g. the prosecutor postpones the indictment
for probation, see Section 3.1 above).
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The two forms of informal interventions, the postponement of indictment and
mediation, are relatively young legal institutions in the Hungarian juvenile
justice system, so there are no considerable data of these forms in the research
period (1980-2007). However, the existing data show that a widespread applica-
tion of these instruments has not been realized so far. The Hungarian Judicial
Statistics inform about the following two facts:
* on the one hand, the positive processes of the sentencing practice of the
last few years (see Section 6 below) and
* on the other hand, the small rate of postponement of indictments
compared to the total number of indictments (e. g. maximum 11.2% in
2005)

Figure 3: The forms of closing investigations against juvenile
perpetrators
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Termination DOlndictment B Other kinds of closing

Source: ERUBS (Hungarian Uniform Criminal Statistical System of Police and Prosecutors).

The background and the causes of these processes are different. According
to the opinion of experts, the approach of the legal authorities is changing very
slowly. The increase in the rate of postponement of indictment is a result of the
compulsory form of diversion in connection with drug-addiction (see Section 3.1
above): The increasing number of drug-crimes resulted in a subsequent increase
in the use of the compulsory forms of postponement of indictment.
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Figure 4: Other forms of closing the investigation
(group “C” of Table 2)
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Since 18t January 2007 the prosecutor or the judge can use mediation as
well. Due to the fact that the official statistics from 2008 had not yet been
published at the time of submission, there is not enough information about the
practice. In 2007 a total of 299 procedures of mediation in connection with
juveniles as offenders or victims were registered.36 Mediation is applied
especially in cases of crimes against property. It is to be assumed that the
issuance of reprimands plays an important role for all other closed cases of
juvenile offences. Significant data are not available in the Hungarian statistics.

36 In 138 cases, mediation with juvenile offenders was successful and resulted in the
investigation being closed, see Table 2.
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Figure S: The partition of crimes committed by juveniles in all
cases of mediation (2007)

8%

M crimes against
property

M crimes against
person

H crimes against
79% safety of traffic

Source: Studies by Foundation Partners Hungary and the Office of Justice.

Unfortunately, there are great differences in the use of mediation in the
different counties in Hungary in practice, as has been confirmed through
research by Foundation Partners Hungary37 or the Office of Justice.38 Overall,
mediation procedures are successful; in the majority of cases compensation is
achieved. The forms of the agreements were: financial compensation (67%),
apology (22%), non-financial compensation (8%), financial and non-financial
compensation combined (3%).39

6. The sentencing practice — Part II: The juvenile court
dispositions and their application since 1980

The absolute number of juvenile offenders who are sentenced by a judge rose
from 4,613 in 1980 to 8,802 in 1999. Since then the numbers have decreased

37  Wagner 2008.
38  Igazsagiigyi 2007.
39 See Wagner 2008; Igazsagiigyi 2007.
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continuously — in 2007 6,213 juvenile perpetrators were convicted (see
Table 3).40

The reasons for this decrease are complex. The absolute number of juvenile
perpetrators has been decreasing in the last 20 years as a result of a decrease in
the absolute number of juveniles in the overall population. The rate of juvenile
offenders per 100,000 of the age group is, however, increasing (see Section I
above). On the other hand, a (very slow) change in the sentencing practice can
be observed, based on the influence of the European regulations and the effect of
the new possibilities for diversion (see above Section 3).

One of the traditional arguments against the Hungarian sentencing practice
is the issue of overcrowding in prisons. Among juvenile perpetrators, the rate of
offenders who are sentenced to imprisonment has decreased in the last few
years. In 2007, 27.2% of convicted juveniles were sentenced to imprisonment.
In most cases (77%) the prison-sentence was suspended.

The rate of fines is generally low. One reason is that juvenile perpetrators
usually entail bad social conditions, the majority of them live in detrimental
personal situations. The Hungarian CC defines the conditions for a fine very
strictly: According to § 114 (1) CC, the perpetrator has to have an independent
income or appropriate property, requirements that the majority of juvenile
offenders do not fulfil.

As mentioned earlier, ancillary punishment and independently applicable
measures can be used in cases involving juveniles. There are many measures
and ancillary sanctions that can be applied without a main sanction, while others
cannot.

A frequently used measure for juveniles is the probation order. The number
of juveniles released on parole4! has been relatively high among convicted
juveniles. 55.7% of all imprisoned juveniles were released on parole in 2007.

Community service is rarely used. In the opinion of the judges this sanction
would not work in the Hungarian practice. This kind of sanction cannot be
applied as it is very difficult to find institutions that provide the possibility for
these jobs.

40  Data Source: ERUBS. Tajékoztato a gyermek- ¢s fiatalkortiak biindzésevel dsszefliggd
egyes kérdésekrél. Kiadja a Legf6bb Ugyészség Szamitastechnika-alkalmazasi és Infor-
macids Féosztalya.

41 A juvenile may be released on parole from imprisonment, if a) he has served at least
three quarters of his sentence to be executed in a prison for juveniles, b) he has served at
least two-thirds of his sentence to be executed in a detention centre for juveniles. The
juvenile shall be under the supervision of a probation officer.
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Among the alternative sanctions and measures, probation orders, education
orders and reprimands are (more or less) frequently used.

The rate of education orders has been continuously decreasing. In 2007,
only 4.9% of juvenile offenders who received alternative sanctions were ordered
to corrective education in a reformatory school.

Other supplementary sanctions can be ordered only in connection with a
main sanction. The most “popular” sanctions are prohibition from public affairs,
the suspension of the driving license and the fine as a supplementary sanction.
The application of these sanctions in practice has remained stable in recent
years.

The Hungarian CC contains mitigated rules for juvenile offenders regarding
the prohibition from public affairs (see Section 3.2, Table 1 above). Owing to
the above mentioned rules, the rate of prohibition from public affairs is lower
than the rate of immediate imprisonment among juveniles.

In 2007, reprimands were ordered in 237 cases (in 2003: 385), which is
3.8% of all finally sentenced juveniles.

7. Regional patterns and differences in sentencing young
offenders

In Hungary there is no continuous research on differences in the sentencing by
the different counties. Obviously, there is the possibility to revise the annual
statistics of the judiciary practice of judgment.

Due to the resolute sanctions-system of the Hungarian Criminal Code, the
adjudicating judge has a wide range of possibilities to consider. The Supreme
Court puts in great efforts in order to harmonize the practice of the judges.42

It is generally accepted that in a justice model, it is very important to
guarantee that similar offences committed under similar conditions be judged
with similar decisions, irrespectively of the adjudicating court. Secondly,
theoretically nobody should suffer any form of advantage or disadvantage “by
geography” (this principle is not considered to be in contrast with the
constitutionally guaranteed independence of judges).

A research project#3 was initiated covering the practice of judges in similar
cases in 2006, in order to analyze whether or not there are any differences
between them. Unfortunately, this research does not include cases of juvenile
delinquency. The background of this research was that in the eastern region of
the country the same crimes are judged more severely than in other parts of
Hungary. Furthermore, there seemed to be a difference between the practice of
judges in the capital and in the counties.

42  E.g.:56. BKv.
43 Bado/Bencze 2007, p. 22-24.; 2008.
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In the course of the study, 1,000 concluded cases were chosen from 19
counties and the Capital Courts, where the offenders had nearly the same
conditions. The two chosen crimes were theft and grievous bodily harm.

The findings of the study were shocking: there was great variation between
the practice of the strictest and of the most soft-hearted, lenient courts. In Fejér
County the rate of immediate imprisonment was five times higher than in Pest
County for comparable offences. The rate is almost the same in the case of
grievous bodily harm as well. This is shocking not only from the point of view
that Hungary is a relatively small country when compared to other European
states, and there is no explanation for these great differences.

The research also revealed that the strictest counties (concerning thefts and
grievous bodily harm) were Borsod-Abatj-Zemplén, Szabolcs-Szatmar-Bereg
and Jasz-Nagykun-Szolnok ¢és Veszprém Counties. The most “lenient”
judgement was made in Pest County, Vas, Zala, and Tolna Counties in the case
of both crimes. There was no real evidence for proving that the practice in
Budapest is very lenient. In the case of both crime types under investigation,
Budapest was in the mid-field.

Another interesting result of the study was how different the judging of theft
and grievous bodily harm was. The two crimes are evaluated as having the same
level of severity by the Hungarian Criminal Code, for both crimes are
punishable with a maximum of three years of imprisonment. Despite this fact,
the courts judged theft more severely than grievous bodily harms. So, of the 19
counties, 13 responded to thefts with immediate imprisonment in 50% of the
cases. At the same time, sentences to immediate imprisonment for grievous
bodily harm were only issued in three court rulings. This is interesting not only
from the point of view of the danger that these crimes pose to society, but also
that the judges took into account the fact that the injured party is forgiving in
most of these cases.

The background of these differences can be that the Supreme Court
published fewer decisions on the extent of sentences from 1993 onwards, which
could have a negative effect on nationwide sentence-uniformity. Secondly, the
institution of safekeeping ceased to exist, an institution which allowed the
judgement to be objected to, and to be appealed to the Supreme Court. It is very
important to note that the sentencing practice greatly depends on the value sys-
tem of the judge and the region in which they live (the level of social welfare in
the region, how often crimes occur, the social situation of the offenders). At the
same time, the offender’s features can even directly affect the sentencing
decision. Sometimes the court does not impose fines on offenders whose social
situation is bad — even if this would be an appropriate penalty — because the
inability to pay would charge the court with more administration. Therefore the
court instead imposes a prison sentence.
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8. Young adults (18-21 years old) and the juvenile (or
adult) criminal justice system — Legal aspects and
sentencing practices

The Hungarian Criminal Code does not know the category of young adults. The
relevant fact is the time of the offence, the time of the criminal procedure is not
relevant. This means that if the offender is 18 years old (or older) at the time of
the offence, the general rules and sanctions of the Hungarian CC are definitely
applicable.

There is only one paragraph in the Hungarian CC which deals with
offenders who are older than 18 years: Life imprisonment can be ordered only if
the offender has reached the age of 20 at the time of the commission of the crime.

The Criminal Division of the Hungarian Supreme Court issued guidelines
for sentencing, which state that being between 18 and 21 years of age (thus close
to the age of a juvenile) at the time the offence was committed is an important
mitigating factor. The mitigation depends on the deliberation of the judge.44

9. Transfer of juveniles to the adult court

The regulations of the Hungarian Criminal Code do not know the possibility of a
waiver between juvenile criminal justice and general criminal jurisdictions.

The question of whether the juvenile or adult jurisdiction is competent is
answered by the age of the offender at the time of the offence. If the offender
was between the ages of 14 to 18 at the time, the Juvenile Court is competent,
regardless of the age of the offender at the time of the proceedings, and without
any possibility to transfer the case to the adult jurisdiction.

10. Preliminary residential care and pre-trial detention

The place for the execution of pre-trial detention is always set by the court. In
the case of juveniles the measure can be executed in a reformatory institution or
in a prison. The decision depends on the personality of the juvenile and the
crime he/she is accused of. The court also has the opportunity to change the
place of pre-trial detention later (during the execution) if the prosecutor, the
defence counsel or the defendant make a request in this regard. In this way a
juvenile who is located in a reformatory institution could be taken to prison or a
police cell (for a maximum of five days).

44 See Section 13 below about draft laws for the introduction of the age group of “young
adults”.
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10.1 (Police) custody

According to the general rules, juveniles can be taken into custody under the
same provisions as for adults. According to Section 126 (1) of the Criminal
Procedure Code, taking the defendant into custody implies a temporary
deprivation of a suspected person of his/her liberty. The custody of the
defendant may be ordered upon a reasonable suspicion that the defendant has
committed a criminal offence subject to imprisonment — thus, in particular, if the
defendant is caught when committing the act — provided that a probable cause
exists to believe that the pre-trial detention of the defendant is to follow. The
defendant cannot be held in custody for longer than seventy-two hours. After the
lapse of this period, he/she shall be released, unless the court has ordered pre-
trial detention. Custody may be ordered and terminated by the court, the
prosecutor or the investigating authority.

The numbers and percentages of juveniles in custody have declined
considerably over the last twenty years. Whereas in 1985 19.4% of all accused
juveniles were taken into custody, in 2007 this was the case for only 4.6% of all
accused juveniles.

10.2 Pre-trial detention: Execution in prison

According to the relevant regulations the same rules are applicable to juveniles
as to adults, with only a few exceptions. The rules of placement render a
possible different treatment of juveniles during the pre-trial detention.

In a reformatory school the interests of juveniles can be maintained at a
higher level. The main task of the reformatory institution is to promote the
juvenile’s development in order to help him/her for social integration. At the
time of the juvenile’s reception and release the institution has to inform the legal
representatives, the competent guardianship court, the public guardianship
authority and the competent child care services in case the juvenile is in
temporary or permanent education.
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Table 4: The number of juvenile offenders in pre-trial detention
and its duration (only in prison; 31 December 2007)

Duration of pre-trial detention Number of alleged juvenile offenders
N %
< 3 months 68 41.5
3-6 months 39 23.8
6-9 months 21 12.8
9 months-1 year 19 11.6
1-1.5 years 12 73
1.5-2 years 4 2.4
> 2 years 1 0.6
Total 164 100
Source: Yearbook 2007 of Hungarian Prison Service.

10.3 Pre-trial detention: Execution in a reformatory
institution

If pre-trial detention is executed in a reformatory institution, it follows the same
basic rules as if the measure “education in a reformatory institution” had been
executed. There are, almost predictably, certain differences: at the time of the
juvenile’s reception the institution has to inform the legal representative, the
competent guardianship court, the public guardianship authority and also the
competent child care services in case the juvenile is in temporary or permanent
education.

In the institution the juveniles are permitted to wear their own clothes, but it
is obligatory to give them uniforms if they do not have their own clothes. It is
not necessary to equip them with identification cards. Juveniles do not get
pocket money but they receive fundamental hygiene goods. If juveniles do not
have deposit money, the institution has to ensure the money to write two letters
per month. The supervision of juveniles during pre-trial detention is also
performed by technical instruments beyond the usual ones. It is not permitted
that the juvenile takes part in education, work and other programs outside the
institution. Nor is it permissible to reward them with short-time leaves or to
allow them holidays or sick-leave. The institution has to provide for the
juveniles to get in contact with their relatives and other permitted persons under
supervision. They are also entitled to get unsupervised contact with their legal
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defence, the supervision officer, the representative of the church, the ombudsman
of human and civil rights, the ombudsman of minority, and the diplomatic and
consular representative of their country.

At the time of the juvenile’s release the institution has to inform the same
organizations and persons as at the time of reception. In addition, the public
prosecutor or the court which ordered the termination of pre-trial detention must
be informed.

The judicial statistics of recent years show a continuous decrease in the
absolute number of orders to pre-trial detention (see Table 5). The number of
offenders held in pre-trial detention in reformatory institutions has been
decreasing as well.

Table 5: The absolute number of prosecuted juveniles (1985-2007)
and the extent of juveniles in pre-trial detention (in
prisons and in reformatory institutions)

Year Number of accused Juveniles in pre-trial detention
juveniles#5 N %
1985 9,364 1,386 14.8
1986 10,554 1,457 13.8
1987 9,852 1,219 12.4
1988 9,369 795 8.5
1989 9,901 760 7.7
1990 12,984 800 6.2
1991 14,016 940 6.7
1992 18,928 939 5.0
1993 18,304 873 4.8
1994 17,297 822 4.8
1995 17,001 638 3.8
1996 16,020 575 3.6
1997 16,581 614 3.7
1998 15,504 473 3.1
1999 13,921 477 34

45 Comment from the editors: These numbers of accused juveniles diverge in parts from
the data presented in Figure 2 (all registered juvenile offenders). All data originate from
the official statistics. We were not able to determine the reasons for possible discre-
pancies.
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Year Number of accused Juveniles in pre-trial detention
juveniles4> N %
2000 13,836 418 3.0
2001 14,342 444 3.1
2002 14,331 449 3.1
2003 12,794 411 3.2
2004 14,821 333 2.2
2005 14,654 286 1.9
2006 13,587 341 2.5
2007 13,524 328 2.4

Source: ERUBS (Hungarian Uniform Criminal Statistical System of Police and Prosecutors)

11. Residential care and youth prisons — Legal aspects and
the extent of young persons deprived of their liberty46

According to the Hungarian Criminal Code one finds differences between main
and supplementary sanctions and measures. Among these legal consequences
there are some that deprive the convict — an adult or a juvenile — of his/her
liberty. A juvenile can be sentenced to imprisonment as a sanction or to
education in a reformatory institution as a measure (see Section 3 above).

The imprisonment of a juvenile shall be executed in penal institutions built
especially for juveniles — juvenile detention centres or juvenile prisons.47

Education in a reformatory institution is the only measure which can be
applied solely against juveniles. It shall be ordered by the court if the successful
education of a juvenile requires his/her placement in such an institution. The
duration of education in a reformatory institution may last from one to three

46  The author thanks Krisztina Fodor-Lukdcs for her assistance to drafting this Section.

47  There are two degrees of penal institutions for juveniles: the stricter form is the prison,
the less strict regime is the detention centre. Imprisonment shall be executed in a prison
for juveniles, if a) the juvenile is sentenced to imprisonment of two years or more for a
felony, or if b) a juvenile who is sentenced to at least one year of imprisonment is a
recidivist, or prior to the perpetration of an intentional crime he had been sentenced to
education in a reformatory institution for an intentional crime. In all other cases, prison
sentences shall be executed in a detention centre for juveniles. For adults, there are three
degrees of penal institutions: high security prison, regular prison or detention centre.
During the execution of imprisonment, those citizens’ rights and obligations of the
convict that are contrary to the aim of the punishment, particularly those which are also
covered by the prohibition from public affairs, shall be suspended. Life imprisonment
shall be executed in a high security prison.
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years. Persons are released from the institution no later than after having turned
19 years of age. The court may conditionally release juveniles from reformatory
institutions after they have served half of their sentence, but no earlier than after
one year, and only when it can be supposed on well-founded grounds that the
aim of the measure may also be achieved without further education in a
reformatory institution. The duration of the probation period shall be equal to
the remainder of the measure from which the juvenile has been conditionally
released, but shall last at least for one year.48

The Code of Criminal Law Enforcement regulates the execution of the
juvenile’s imprisonment in its special orders which complete the general orders
(see the Code of Criminal Law Enforcement, law-decree 11 of 1979). Neither
the aim nor the task of the juveniles’ correction differs from the general
objectives. However, during the execution of imprisonment special care has to
be devoted to the education of the juvenile, the development of his/her
personality and also to his/her psychological improvement.

The special features of the execution of imprisonment are the following:

* At the time of the juvenile’s reception the institution has to inform the
competent guardianship court, the public guardianship authority and
also the competent child care service in case the juvenile is in
temporary or permanent education.

* The order of education that is suitable for the characteristics of juveniles
can contribute to the success of the educational process and to positive
influencing. The general rules apply to the juveniles’ imprisonment but
differences originate from the specific characteristics of the juvenile
age-group.

* Special needs of the age-group should be taken into consideration and
it should be the aim to avoid harmful and detrimental effects. The
adequate grouping of the juveniles is an important condition. The so-
called “regime-system” and the progressive-system — well-tried in
international practice — were introduced in Hungary in the 1990s.
According to its main points, the juvenile who fulfils the institutional
requirements could be transferred to a half-open section where leaving
the institution temporarily is also possible. With regard to different
facts (e. g.: the features and circumstances of the crime, the duration of
punishment, the juvenile’s behaviour in the institution), half-open,
closed or open-sections can be created in the institution. An important
element of the system is the permeability between the different sections

48  The court terminates the conditional release if the juvenile is sentenced to imprisonment
for a crime committed during the probation period, or if education in a reformatory
institution is ordered. The court may terminate temporary release if it applies another
punishment or measure against the juvenile, or if the juvenile violates the rules of
supervision by a probation officer.
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on the basis of the juvenile’s behaviour and achievements. The
juveniles’ education does not undertake all the functions of family or
school education, but resocialisation has a better chance than in the
case of adults. Another important task is to complete missing primary
school education. In 1993, taking part in primary school education
became voluntary for those who have turned 16, so it is one task of
correction to arouse the juveniles’ interest in finishing school.

The juvenile detention centres also have to help inmates learn a trade.
First of all, the juveniles’ institution has to provide circumstances to
train skilled workers. In practice, not only the significant financial
expenditure but also the lack of conditions for training skilled workers,
such as primary school qualification and the time for completing the
course, add to the difficulties.

Another important field is the adequate employment of the juvenile.
The jobs have to be suitable for juveniles, their interests, and should
also meet the requirements of the labour market.

The most important rules on education in a reformatory institution are regu-
lated in the Code of Criminal Law Enforcement:

In reformatory institutions, education was regulated at a legal level for
the first time in 1979 during the correctional codification. The main
task of reformatory school education is to promote the juveniles’
improvement so that he/she becomes “a useful member of society”.
Reformatory institutions are schools for special pedagogical tasks
which operate under the supervision of the Ministry of Social Affairs
and Labour. Due to the fact that the reformatory institutions execute
measures ruled by the courts, detailed regulations are settled by the
Minister of Social Welfare and the Minister of Justice.

Educators have to aim to fill in the juveniles’ social gaps and to correct
the problems that lie hidden in the background.

The aim is that juveniles receive therapies if needed for the correction
of their personality, that heal possible personality disorders, contribute
to solving problems of adaptation and which address their addictions.
In the sanctions system of Hungarian criminal law, “education in a
reformatory institution” is the only measure that is used only in cases
of juveniles. It can be considered as the strictest measure because due
its liberty-depriving nature. The particular feature of the measure is that
it can be applied in any case of any crime if the juvenile’s successful
education can be ensured in this way.

Education in a reformatory institution can last only up until the offender
has turned 19 (without considering the rest of the time of the measure).
The juveniles are placed in small groups of no more than 12 residents.
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* The aim of the education and training is to cater for the juveniles’
educational gaps, to continue their studies and to enable them to obtain
skills that increase their chances in the labour market. The regulation
describes the education and training both as “school and non-school
education”.

e The law regulates two types of juvenile work: paid and unpaid. Unpaid
jobs are e. g.: cleaning the rooms, bathrooms, sitting rooms or the
corridors. All other jobs should be remunerated. The restrictions of the
Labour Laws resulting from the characteristics of the age-group have to
be taken into consideration.

* According to his/her behaviour and diligence, the juvenile is entitled to
pocket money, which is 8-12% of the minimum monthly wage, and
which can be spent to buy goods of basic necessity.

Table 6: Convicted juvenile prisoners by prison regime
(31.12.2007)

Total Male Female
Juvenile medium regime 148 140 8
Juvenile light regime 132 128 4
Total 280 268 12

The relatively low number of imprisoned juveniles compared to Table 3
above (juveniles sentenced to imprisonment) can be attributed to the long time
periods for the prosecution. Therefore, often a juvenile will have reached the age
of adulthood at the time of the judgement and is thus not registered as a “juve-
nile” anymore but rather as an “adult” (even if she/he can stay in a juvenile
prison until his/her 215t birthday).

12. Residential care and youth prisons — Development of
treatment/vocational training and other educational
programmes in practice

In the history of Hungarian correctional law, developing a special system for
juveniles became possible for the first time in the 1960s. It was based upon the
socialist attitude and it was quite different from the system for adults. The
socialist idea of re-education became dominant. In addition, individual and
communal therapy activities emerged.

The realization of these high-sounding ideas was difficult in practice. As a
result, introducing methodical innovations in connection with special treatment
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for juveniles could not be put into practice; the institutions of the juveniles only
became formally independent from the penitentiary system. In the meantime, the
interests of manufacturing and security gradually took over the role and place of
educational aspects.

From the mid-1970s, when codification began, extensive reforms were not
taken. Only the necessary measures for maintaining the operation of the system
were taken. The Code of Criminal Law Enforcement — law-decree 11 of 1979,
which is still the highest level rule of correctional (penal) law — was born at the
end of this period. During the preparation of this law the lack of theoretical
generalization of experience and of scientific cultivation in this special field was
quite perceivable. Instead of the idea of re-education, a more realistic definition
of correctional aims was emphasized as a positive aspect of the obligation of
correction. These objectives could only be achieved during the 1980s.

From the beginning of the 1990s the representatives of criminal sciences
urged the reform of the sanctioning system more and more impatiently. The
increase in juvenile delinquency, the new results of criminal sciences or the
agreements and offers of international organizations can be mentioned as causes
of the above mentioned actions.

Despite rising levels of juvenile delinquency and the aggravation of Hungarian
Penal Law, the data on sentencing indicate that the courts consequently kept the
ultima ratio principle/role of imprisonment in mind. In the 1990s 15.9% (820
convictions) of juvenile convictions, in 1995 6.9% (602 convictions) and in 2000
only 6.2% (463 convictions) were sentenced to imprisonment.

Furthermore, the efforts to modernize the process of the juveniles’
correction continued. There were hopeful attempts to introduce the so called
progressive system, which had been proven to be appropriate in international
practice. Its main point is that if a juvenile adheres to the institutional
requirements, he/she can be transferred to the half-open section of the institution
in which temporary leaves are also possible.

At the end of the 1990s the general aggravation of correction induced the
initiation of the progressive system. The main focus of this still-existing system
was the adequate group-education of juveniles, based on the psychological and
pedagogical observation of their personalities. According to the recommendation of
psychologists or pedagogues, juveniles who are more pitiful, defenceless, and in
need of more protection and care are placed in a so called “correctional group”;
those who are viewed as posing a threat to other inmates or themselves because
of their aggressiveness are placed in other separated groups. Those who are
obliged to undergo compulsory treatment (alcohol and drug addicts) and juveniles
who are suffering from personality disorders are placed in the “healing-educating
group”.

Since a juvenile’s personality is still developing, different pedagogical
methods can be applied during their incarceration in order to assist in this
development. One of the important fields is the allocation of groups of 15-20
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juveniles to one tutor. As a result of this grouping, it is possible to operate self-
motivated organizations in prisons that lend a helping hand by preparing and
arranging cultural and spare time activities. In juveniles detention centres we
have to devote special attention to cultural and spare time activities that are in
line with their age. Another aim is satisfying the juveniles’ needs for physical
education and sporting activities that contribute to easing tension. In addition,
one has to organize programmes and study circles that are suitable for self-
education and which are close to the juveniles’ interest.

In Hungary — partly due to legal requirements and international obligations —
there were several changes in the recent period that determined the direction of
further steps. We could well be witnesses to professional staff training that
involves external experts (e. g.: psychologists); the development and renovation
of — and the making of technical changes to — the institutions; and training,
aggression treatment programmes and labour-market training organized to cater
especially to juvenile convicts.

In Budapest a special programme to be handled by supervision officers was
commenced. There was a video training in the juvenile prison of T6kol, and
other projects which were applied with the help of international organisations
and associations. Regarding the positive results of these projects it must be
mentioned that the Regional Juvenile Prison in Szirmabeseny6 has continued
special anti-aggression training programmes at its own expense after the finan-
cial help of the international organisations ceased to be. The aim of the training
is to identify the antisocial juveniles’ lack of skills, problems in their way of
thinking and — based on the identified problems — to correct them, to make it
possible to keep a tight hold on their aggressiveness and to reach a higher moral
level of decision making. We can also mention the work of the students studying
at the Faculty of Law and Social Work of Lorant E6tvos University, the results
of the Juvenile Helper Organization of the Complex Consensus Foundation
(“Patronus Juvenilis”) or the reintegration programmes for young adults in
different parts of the country.

13.  Current reform debates and challenges for the juvenile
justice system

The reform process concerning juvenile justice can not at all be described as
consistent. Although the need for a special treatment of juvenile offenders is
emphasised again and again, the laws were not changed accordingly and no
specific juvenile justice code was set up so far. During the time of the AGIS-
project, some considerable turns were taken in criminal policy. During the year
2007, a draft for a specific Criminal Code for Juveniles was discussed under the
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involvement of experts. In late 2007, the programme “New Order and Freedom™49
was established which emphasised the issue of “public security” and relegated
the reform ideas for a specific juvenile justice system to the fringe. The majority
of juvenile justice experts still supports and promotes the establishment of
specific regulations for juvenile offenders and has not given up the hope for the
future realisation of these ideas. Therefore, the historical background and the
particularities of the “Concept of the new Code of Juvenile Criminal Justice”
shall be presented with the following remarks:

Since the end of the 1990s there has been great demand for a new Criminal
Code that takes the features of modern European crime policy and contemporary
social characteristics into account. As a result of this need different drafts and
legal codifications have been initiated. Extra attention has been paid to the rules
governing juvenile offenders. A major concern is that many proposals are
basically a simple adaptation of the general rules and do not appropriately take
the features and characteristics of young people into consideration. So, for
example a juvenile’s intellectual and moral maturity and capacity are not a
presumption for criminal responsibility. There is a great need for specially
educated experts, and for a harmonization of the aims of child and youth welfare
and criminal law.

The Codification Committee asked Professor Dr. Miklos Lévay and
associate professor Dr. Erika Varadi-Csema to prepare a study about the reform
of the juvenile criminal law in 2002. The Committee agreed on the main points
of the study.50 In December 2006, the “Concept of the new Code of Juvenile
Criminal Justice” was born. This concept — made by Dr. Katalin Ligeti — takes
into account the study and the standpoint of the Codification Committee.5! The
basic structure and the plot of the concept are defined by the goals of the reform,
which are the following:

* to establish a complex approach to treating and dealing with juvenile
crime;

* to create an independent Hungarian juvenile criminal justice system;

* to form new age-groups, taking into consideration the age-group of
young adult offenders;

¢ to define the age limits of criminal responsibility;

* to introduce a new category of liability alongside legal responsibility,
which appreciates the special phase of psychological development of
youth;

49 1074/2007. (X. 1.) Kormanyhatérozat az “Uj rend és szabadsag” programért felelSs
kormanybiztos kinevezésérdl és feladatairol.

50  Csemané Varadi/Lévay 2004, p. 302-327.
51  Ligeti 2006, p. 21-38.
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* to create a new juvenile criminal justice system which would be able to
prevent recidivism and to increase the possibilities of (re)integrating
juvenile offenders;

* to create a new, more differentiated sanctions system which is able to
take into consideration the compensation of victims or of the injured
community as a whole;

* to bring into agreement the rules of criminal law, procedural law, penal
law and child and youth welfare.

In order to achieve these goals, the existing models need to be adapted in
order to be able:

* to take into account meeting the targets of socially integrating juvenile
offenders and the safety of society;

* to more effectively include and apply elements of restorative justice;

* to enforce the concept which states that criminal procedural law and
penal law are institutions which are layered on top of each other, and
which can only achieve these goals together.

In order to precipitate that the model changes, the aim of the Concept is the
creation of an independent and complex juvenile criminal justice system like in
Germany and Austria.

The Concept mentions two possibilities regarding age limits. One of the
proposals would give the Criminal Court the possibility to call child offenders
(aged 12 to 14) into account when they have committed premeditated crimes
against persons. In such cases, the courts could only order corrective education
as a punishment, but it could order measures without further limitations.

The second proposal is in favour of the present age limit of legal
responsibility (the age of 14). The Concept fixes that in this case the system of
child and youth welfare must be strengthened.

The Concept also aims at the introduction of the new category of “young
adults” aged 18 to 21. According to this, the Criminal Court could order
sanctions and measures stemming from juvenile criminal law — except corrective
education and supervision by probation officers — insofar as the following
conditions are met:

* the committed crime is punishable by imprisonment for up to five years;

* the perpetrator is not a repeat offender; and

* the crime in question was not committed as a member of a criminal
organization.

It is deemed necessary to introduce the criteria of “capacity” alongside legal
responsibility (the ability to understand the wrongfulness of the committed act
and the ability of acting according to this; see Section I above). The examination
of capacity is a complex procedure which requires the examination of mental
and moral maturity, and of self-control.
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The examination of mental maturity focuses on the intellectual features and
characteristics of the juvenile. In the course of this investigation, the degree to
which the juvenile accepts the basic norms of society is analyzed. The self-
control examination analyses the ability of the juvenile to refrain from and
object to illegal actions and desires. The concept depicts in detail the practice of
the German judges as a good example.

In connection with introducing the new criteria of responsibility, we need to
declare that the legal responsibility of juveniles is conditional. The court is
officially obliged to keep checks on the capacity. In cases where the juvenile’s
mental and moral maturity does not allow for him/her to regret the consequences
of the committed crime, the court can only order the measure of supervision by a
probation officer.

The concept further suggests the introduction of a different sanctions sys-
tem, which would be structured as follows:

¢ educational measures without incarceration: supervision by a probation
officer;

e other measures without incarceration: confiscation, confiscation of
property;

* measures for incarceration: involuntary treatment in a mental institution,
involuntary detoxification;

* sanctions without incarceration: suspension of imprisonment, community
service, fine, release on parole with supervision by a probation officer,
deprivation of basic rights, suspension of a license, suspension of a
driving license, bans, expulsions;

* sanctions of incarceration: imprisonment, conditional release from
prison, corrective education.

The concept also addresses the criminal procedural rules for juvenile
offenders. In recent years the Hungarian Criminal Procedure Act has been
changed many times, resulting among other things in the introduction of
mediation and of the postponement of indictment with directives. Accordingly,
the presently valid regulations are modern and can be incorporated into a new
Juvenile Criminal Code without any changes.

Due to social, political and economic factors, the issue of an independent
Juvenile Criminal Code has most recently received only little support. At the
end of the 2000s, more and more reports about crimes committed by children
and juveniles have appeared in the media. The brutality of the offences or the
very young age of the offenders shocked the public. The number of bullying-
cases and of violent attacks against teachers in schools or kindergartens has
increased. This news coverage has influenced the general public opinion. The
remarkable change of criminal policy mainly happened in connection with other
crimes which were committed by adults and were taken as arguments for politi-
cal changes.
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An independent Juvenile Criminal Code does not fit into this criminal
policy, and has consequently been pushed slowly into the background. Parallel
to this process, different drafts for the General Part of the Hungarian Criminal
Code have been developed.

After several versions the draft of the new General Part of the Hungarian
Criminal Code (CC) from the beginning of 2009 deals with juveniles only in a
few regulations. This draft follows the idea of so-called “two-tier criminal
policy”. The following regulations of this draft are in line with the above
mentioned Concept for a juvenile justice system:

* the scope of misdemeanours is wide;

* it extends the applicability of mediation (the offence-types are not
restricted; mediation can be applied in the case of every not serious
offence);

* it changes the sanctioning system (so the combination of possible
measures and sanctions is multiplied);

* it eliminates compulsory alcohol-treatment;

* it creates a new system of supervision by probation officers; “intensive
supervision” involves the performance of community work by young
offenders.

During the legislative process, which is still underway (December 2009),
various drafts have contained a lot of different concepts for the treatment of
offenders. Compared to the earlier drafts, the latest draft contains partly more
punitive approaches and stricter regulations for offenders, for example for
recidivists. The newest draft, furthermore, contains the extension of lawful self-
defence and the introduction of the concept of “preventive lawful self-defence”
with the aim of meeting the demands of society.

Regarding juvenile perpetrators, the draft foresees more possibilities for
mediation as a result of the general modifications.

The category of young adults should be introduced according to the drafts
from 2006 and 2008. The category refers to offenders between 18 and 21 years
of age. According to these drafts, special regulations for this age-group are as
follows:

* young adults cannot be sentenced to life imprisonment;

* education in a reformatory institution is also possible;

* they can be put on probation if the committed crime is punishable by
not more than five years in prison; the special rules of postponing
indictment can also be applied to young adults.

As mentioned above, the concept is not discussed in Parliament at the moment,
but neither has it been formally rejected yet. However, the latest amendments to
the general criminal law did in general not touch regulations concerning juvenile
offenders. The last amendment to the Criminal Code in spring 2009 only
touches slightly on the special criminal rules for young offenders (in connection
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with mediation the criteria of different crime-types was abolished, and
community service may be imposed on juveniles above the age of sixteen at the
time of sentencing). Proposals for special regulations for young adults were
removed from the draft for a new juvenile justice code. The only rule for this
age-group (according to the latest amendment) is that a person can be placed in a
reformatory institution until his/her 215t birthday.

14. Summary and Outlook

In Hungary juvenile legislation and juvenile justice are part of the general
criminal legislation and criminal law. The legal basis of criminal intervention is
the commission of a crime. The criminal procedure is characterized by important
principles such as the principle of “fair trial” and the rule of law. Emphasis is
given to preserve legal guarantees.

In the last 10 to 12 years, the neo-classical theory has emerged in Hungary.
However, this theory is not fully reflected in the juvenile justice system. The
idea was of greater importance in the sanctioning practice for adults.

The changes in the more recent period can be attributed to the fact that
Hungary became a Member State of the European Union. We have to harmonize
our legal system with the recommendations and rules of the EU and the Council
of Europe, which envisage mediation, diversion, improved victims’ rights etc.

In the field of the regulations of juvenile justice, there are no indications of
any neo-liberal tendencies. Our justice system has the characteristics of the
modified justice model.52

In the last few years there have been some discussions about the legal
regulations on the basis of international tendencies and Hungary’s historical
development. As a result of the codification-activity in the field of juvenile
justice, we are in the process of creating a new Hungarian Juvenile Criminal Code.

The Hungarian criminal rules for child and juvenile offenders have come a
long way, evolving from the treatment ideology of 1908 to the modified justice
model. On this path, they faced difficult and dangerous historical periods like for
instance the 1950s, the years of hard communism (for example: in the period of the
“proletarian dictatorship”,33 criminology did not exist in Hungary due to political
causes).54 In the meantime, Hungarian society has changed very drastically.

We are currently standing at the gates of change, and we can ask ourselves
the question: which way is the best way? Several facts have an influence on this
decision.

52 Wynterdyk 1997.
53 Lévay 2006, p. 155-200.

54  The period of the “proletarian dictatorship” existed from 1948 on. Criminology was
resuscitated from the beginning of 1960s.
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In Hungary — like in other countries — criminal policy plays the most
important role for (and has the greatest effect on) criminal regulation. Its
development is determined by the opinion and professional approach of
politicians. Though different political sides support different criminal policies
(neo-liberal, law and order, etc.), it seems that the changing currents of policy
have not had such a direct influence on the juvenile justice system. The rules of
the Hungarian Criminal Code or the Criminal Procedure Act for juvenile
offenders were changed in the new phases of Hungarian history after 1989. The
changes are partly based on our international obligations (i. e. the ratification of
the UN-Convention on the Rights of the Child etc.).

From a legal point of view German-speaking countries have had a great
influence on our country, which can on the one hand be attributed to historical
roots. On the other hand the institutions, experts, professors, judges etc. within
the field of criminal sciences have had good and direct connections working
together. For example, when the new Hungarian mediation-rules were in the
phase of legal codification, the experience, regulations, institutions-system and
practice in Germany and Austria were important examples for us.

Previously, the Hungarian historical root, especially in connection with
juveniles, did not play a particularly prominent role. Nowadays, in the course of
codification we often hear mentioned the Acts from 1908 and 1913. The Act
XXXVI of 1908 is a good example because of its independence from the general
Criminal Codes and Criminal Procedure Codes. With the Act VII from 1913 the
independent court-system for juveniles was established.

In itself, the opinion of experts or of the citizens of Hungary as a whole does
not have direct influence on the juvenile justice system. Professionals have in
fact compiled the problematic points, mistakes and shortcomings of the
Hungarian criminal justice system and also written about them. Yet, without
governmental and political will, these efforts were not enough to trigger the
codification of amendments or reforms. However, due to a handful of facts and
issues — for example the new political approach and the great societal and eco-
nomic changes that Hungary has witnessed — the government has recognized the
necessity of a new Criminal Code. In 2001 codification began, also affecting the
rules for juvenile offenders as part of the general Criminal Code.

The media — like in other countries — can influence the general perception of
child and juvenile crime. Up until recently, the resulting pressure from society
on policy-makers had not been enough to lead to the creation of new rules
related to juvenile offending. Sometimes we would hear about violent cases
committed by children or youth, but this issue was not in the limelight of the
media. However, since the end of 2007 the newspapers, TV networks etc. have
focussed more on child and juvenile criminality as well as on possible solutions
to this situation. This now continuous interest has its foundations in two specific
cases. In Budapest a 10 year old boy (called Krisztian) from Romania stabbed a
student seriously because he refused to hand over his mp3-player. The event



716 E. Varadi-Csema

occurred in the afternoon at a bus-station in the centre of Budapest. As it turned
out, this young child had dominated Blaha Lujza square and the underpass for
several months, terrorizing passers-by and committing robberies and thefts.
Some days later a young boy from one of the trade schools of Budapest beat his
classmate so severely that he in fact died some hours later. The crime was
committed in the street outside the school in front of the students and passers-by.

The discussion about youth crime, violent crimes, the offenders’ high level
of aggression, possible solutions to offending, the minimum age of criminal
responsibility, the role of child and youth welfare, the causes etc. has become
very intensive. These cases raised another issue as well, namely the question of
crimes committed by minorities.

In this case the view of the government and the demands of the citizens
coincide — the situation of child and youth criminality has to change for the
better. Although the opinions differ regarding the means by which to effect such
a change, there is one important result. A discussion has developed and is
ongoing in society, among professionals, the government, the institutions and
the actors concerned.

Parallel to the positive discussions and new drafts in connection with
juvenile justice we can observe other processes in Hungarian criminal policy. In
the second part of 2007 the government declared a zero tolerance approach with
the programme “New Order and Freedom”.>5 New legal institutions were
introduced such as “objective responsibility” in traffic.

In the last two years, the Hungarian Criminal Code was modified several
times.56 Moreover several laws were drafted. The implemented or planned
modifications partly aim to combat demonstrations and riots through limiting the
right of public meeting. The recent occurrence of riots was based on political
motivations in the majority of cases and can be described as protest activities
against the current Hungarian political system. Furthermore another — basically
social — problem appeared in connection with sport events. To combat shouting
inside stadiums or fighting outside stadiums the aggravation of legal regulations
of the Hungarian Criminal Code and the Hungarian infringement law is seen as a
helpful hand. As another answer, one proposal of the opposition contains the
adoption of the “three strikes™ strategy as most prominently exercised in the USA,
or the Act of “Trikrat a dost” that was passed in Slovakia in 2003. The Minister of

55 1074/2007. (X. 1.) Kormanyhatarozat az ,,Uj rend és szabadsag” programért felelds
kormanybiztos kinevezésérdl és feladatairol.

56  During the last years and in the coming two years the Hungarian Criminal Code was
modified or will be modified several times (30 June and 9 August 2009, 15t January, 15t

May and 15t July 2010.) Among these amendments are important modifications of the
Hungarian sanctions system. Moreover new forms of behaviour have been made
punishable.
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JusticeS7 declared that the Hungarian Government plans to follow a more rational
approach, especially regarding persistent violent offenders, and that three strikes
will not be an issue — “there is rather a need for ten or fifteen strikes.”

According to this idea, the new amendment to the Hungarian Criminal Code
created the notion of the “violent recidivist”. Beside this, according to the
Comment to the amendment, “raising the upper limit of punishment is not
enough as a solution; the lower limit of punishment should also be raised”.58

In this political climate, the notion of an independent Criminal Code for
juvenile offenders has been pushed into the background. The modifications
suggested in earlier amendment-proposals that emphasized the principle of
special treatment currently find little to no consideration.

We have had a great opportunity to build up a new system of responding to
juvenile crime. However, at the moment it appears as though an independent
criminal justice system for juvenile offenders in Hungary will not be treated as a
realistic or serious issue in the near future.
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Ireland

Dermot P. J. Walsh

1. Historical development and overview

The first tentative steps towards the development of a juvenile justice system in
Ireland were taken in the second half of the nineteenth century at a time when
there was no established difference between the treatment of adult and child of-
fenders.! Local courts of summary jurisdiction? were given powers to deal with
children for a wide range of offences, including serious indictable offences,3
which would otherwise have been dealt with in the adult courts before a judge
and jury. Detention facilities, in the form of reformatory and industrial schools,
were developed as an alternative to adult prisons for child offenders under 16
years of age. The former catered only for young offenders over 12 years of age.
The latter catered primarily for children who had been neglected, orphaned or
abandoned, but they also accommodated offenders between 7 and 12 years of

1 For an account of the Irish juvenile justice system, see Kilkelly 2006; Walsh 2005.

2 A court of summary jurisdiction is one in which the accused is tried by a judge sitting
without a jury. The primary example is the District Court. It is a court of local and li-
mited jurisdiction and constitutes the bottom tier in the pyramidal court hierarchy in
Ireland.

3 Criminal offences in Ireland are broadly classified into indictable offences and summary
offences. The former refer to offences which must normally be tried on indictment in a
jury trial. They tend to be the more serious offences. The summary offences are those
which must be tried by a judge sitting without a jury in the District Court. They tend to
be the less serious offences. There are a large number of indictable offences which can
be tried summarily if both the defendant and the prosecutor agree.
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age, and in certain circumstances up to 15 years of age.4 Nevertheless, there was
no real difference between them in terms of their objective which was to
educate, rehabilitate and provide industrial training to the children in their care.
A striking feature was that they were mostly privately owned and run by
religious orders that provided the service on contract to the state.

The first comprehensive legislative code on juvenile justice was the Children
Act 1908. This Act was an exceptionally liberal and innovative measure for its
time. It reflected a desire to rehabilitate child and young offenders. Treating
them as if they were adults was recognised as being harsh, unfair and destined to
lock them into a lifestyle of crime. Instead of using the criminal justice system
as an instrument of punishment the Act aimed to deploy it as a means of early
intervention designed to steer the young offender away from a criminal career. In
particular this would mean avoiding their incarceration in adult prisons where they
would otherwise come into close contact with, and be educated by, more
hardened and experienced criminals. Equally, it was important that they should
not be burdened with the public label “criminal” at too early an age if that could
be avoided. It was also considered inappropriate to expose them to the full
panoply of a public trial on indictment even for relatively serious offences.

Accordingly the 1908 Act made provision for: limits on the nature and
length of custodial punishments applicable to child offenders; more emphasis on
non-custodial punishments for child offenders; greater parental responsibility for
the offending of their children; summary trial for most offences where the
accused was a child;> and measures to protect the child from the formality and
publicity of the adult criminal process. In addition it made provision for taking
children at risk into care. The Act also introduced new provisions on the
establishment and regulation of industrial and reformatory schools, replacing the
pre-existing legislation in this area.

The liberal, rehabilitative emphasis of the 1908 Act was “balanced” by the
Prevention of Crime Act 1908 which was enacted on the same day as, and as
part of a package with, the Children Act 1908. Its primary significance through-
out most of the twentieth century was the establishment of borstal institutions®

4 Offenders between the age of 12 and 15 years of age could be accommodated in an
industrial school if they had not been convicted previously and if the manager of the
school in question was willing to take them.

5 Summary trial is trial in a court of summary jurisdiction which, in this context, means
the District Court (see fn.2) or the District Court sitting as a Children Court (this is dealt
with later).

6 These were detention centres for young offenders. They were characterised by the fact
that they were secure facilities in which the offender was ‘reformed’ through a strict re-
gime of education, physical exercise and social and industrial training. A sentence of
detention in a borstal institution would normally be for a minimum period which was
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and the provision of judicial powers to pass sentences of detention in such
institutions.

Throughout the twentieth century the Children Act 1908 was the dominant
statutory force in the juvenile justice system. It was amended and supplemented
from time to time in a piecemeal manner by a number of statutory enactments.
The most important of these were the Children Act, 1941, the Children
(Amendment) Act, 1957 and the Prisons Act, 1960. The first two made further
provision concerning, inter alia, the management of reformatory and industrial
schools, the grounds for admission of children to the schools, the maximum and
minimum periods of detention orders, conditions for release on licence, post-
release supervision, the funding of the schools, and an increase in the age of
children who could be dealt with through the juvenile (as distinct from adult)
justice system. The more punitive options available under the Prevention of
Crime Act 1908 were extended by the Criminal Justice Administration Act 1914
and the Prisons Act 1960.

While the Children Act 1908 Act reflected a rehabilitative ethos it did not
include formal provision for the diversion of young offenders away from the
criminal process altogether. This did not appear in Ireland until the 1960s when
the police force (the Garda Siochana) began to develop a juvenile diversion
programme on a non-statutory basis.

By the 1970s it was widely acknowledged that the Irish juvenile justice
system was seriously outdated and in need of major reform. The problems
stemmed primarily from: the age of criminal responsibility being set at too low a
level (7 years of age), underdeveloped diversion and detention facilities, structural
inadequacies in the management of the system and weaknesses in the powers
and procedures available to the police and courts. It took until 1996 before
reforming legislative proposals were brought before parliament, and another 5
years before they were enacted into law in the form of the Children Act 2001.

By any standards, the Children Act, 2001 is a major piece of legislation. As
originally enacted, it ran to 145 pages of the statute book, comprising 271
sections grouped together in 13 parts. Overall, it would appear that the Act
struck a balance between the “welfare” and “justice” approaches to child offending.
While the criminal justice system was retained as the primary vehicle for dealing
with child offenders, sufficient modifications were included to ensure that the
rehabilitation of the child remained a major feature. The innovations included:
raising the age of criminal liability from the standard 7 years up to 12 years,
diverting children away from the criminal justice system through an enhanced
juvenile diversion programme, introducing restorative justice to the trial
procedure, expanding the range of non-custodial sanctions, prohibiting the use

long enough to deliver the ‘benefits’ of the regime. See Osborough 1974 for a com-
prehensive treatment of the borstal regime in Ireland.
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of imprisonment for children under the age of 18 years, re-structuring the
detention facilities and placing rehabilitation at the heart of sentencing policy.

The provisions of the 2001 Act were not self-executing. They would only
come into force when the necessary order or orders were issued by the
appropriate Minister. Unfortunately, implementation proceeded at a very slow
pace. Major parts of the Act, including the raising of the age of criminal
responsibility, the full range of non-custodial sanctions and the new provisions
on detention had still not been implemented five years later when significant
amendments to the 2001 Act were effected by the Criminal Justice Act 2006.
The changes reflect a more punitive than rehabilitative policy. They include: a
reduction in the age of criminal responsibility to 10 years for murder, manslaughter,
rape and aggravated sexual assault;’ the extension of the juvenile diversion
programme to deal with non-criminal behaviour (anti-social behaviour) and the
further extension of the programme to children as young as 10 years of age; the
introduction of anti-social behaviour orders for children from 12 years of age; a
revision of the detention facilities for child offenders; and the replacement of the
Minister for Education and Science by the Minister for Justice, Equality and
Law Reform as the person responsible for the management of detention schools.

The Children Act, 2001 as substantially amended, was fully brought into
force in March 2007. Even now, however, its implementation is being hampered
through a lack of resources and advance planning in the provision of detention
facilities. It would not be unfair to say, therefore, that a significant feature of the
Irish criminal justice system at least since 2001 has been confusion in policy
content and policy implementation.

The following analysis of the juvenile justice system is focused only on state
interventions in response to the criminal offending of a child under the age of 18
years. Also included is the procedure for issuing anti-social behaviour orders to
children (and adults) who engage in certain types of behaviour. Technically this
is a civil procedure which applies to both criminal and non-criminal forms of
behaviour. Nevertheless, it must be included because it involves the application
of significant restraints on the freedom of the child in response to the offensive
behaviour of that child. In other words it bears many of the key hallmarks of a
criminal intervention, even though it does not automatically result in the child
acquiring a criminal record.

2. Trends in juvenile delinquency

Any attempt to describe trends in juvenile delinquency in Ireland is seriously
hampered by the manner in which the data is compiled and presented. There is

7 Ironically this could be interpreted as an increase in the age of criminal responsibility
from 7 years to 10 years for these offences as the increase to 12 years provided for in
the 2001 Act had not been implemented by the time that the 2006 Act was enacted.
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no single database in which all known juvenile crimes are recorded on an annual
basis. Different records are maintained depending on factors such as the level of
seriousness of the crime and whether it was dealt with through the courts or a
diversionary programme. Even single data sources have not been consistent in
the manner in which they have recorded the data over several years and the data
sources themselves are not compatible. Data on some features, such as arrest and
bail, are not published at all.8

The primary source of data on offences committed by young people was the
annual reports of the Garda Commissioner. Since 2006 that function has been
taken over by the Central Statistics Office (CSO). Generally, the data is
presented separately for serious offences (indictable or headline), less serious
offences (summary or non-headline) and offences dealt with under the Garda
Diversionary Programme.? The data in each cannot be combined to provide an
overall picture of juvenile delinquency. The trends much be extracted separately
for each. The current section addresses the trends for the indictable and
summary offences while later sections address the trends emerging from the
Garda Diversion Programme.

The data on indictable and summary offences was generally broken down
and presented under the type of offence and the age and gender of the offender.
Unfortunately, over the past sixty years there have been frequent changes in the
methodology used to compile and present the data. A major change in the classi-
fication of offences in 1999-2000 (see fn. 10) has been particularly problematic.
The net effect is that it is not possible to compare trends before and after this
year with any degree of confidence. It is also likely that erratic swings presented
by the annual data from 2000-2002 are an artificial consequence of this change.
Further problems have arisen from the fact that the age classification of a child
offender and the selection of age categories for offenders have not remained
constant. The latest such change occurred in 2004 when the established 14-16
year old category and the 17-20 year old category changed to 14-17 years and
18-20 years respectively. Coming so fast on the heels of the 1999-2000 change

8 Because of too many changes in the methodologies used in compiling and presenting
data, and too many gaps and overlaps in the data that is provided, tables would be hor-
rendously complicated. Accordingly, tables are not provided in this chapter.

9 As explained in fn.3 offences in Ireland are traditionally classified into indictable (gene-
rally the more serious offences) and summary (generally the less serious). This classifi-
cation was used in the presentation of the crime statistics up to 1999-2000. From then
until 2005, the indictable/summary classification was replaced (only for the purpose of
recording and publishing the crime data) by a classification of headline and non-head-
line offences. Broadly speaking these reflect the indictable/serious and summary/less se-
rious classification, but the correlation is not exact. Since 2005 this classification has
been dropped in favour of grouping offences into subject areas irrespective of serious-
ness. So far, this subject classification has been applied to the data for 2006 and 2007
and, retrospectively, to 2002.
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this renders it virtually impossible to chart recent trends with any degree of con-
fidence. Indeed the 2004 change coincided with a recorded massive increase in
offences for 2004 followed by a massive decrease in offences for 2005. The
scale of these swings is such that they can only be the artificial result of the
change in the recording methods.

A detailed breakdown of the less serious (summary/non-headline) offences
has only been provided since 2002. They, too, suffer from the 2004 change in the
age categories used to record offences. To make matters worse the data does not
deal separately with offences which were dealt with in the jury courts and those
dealt with in the Children Court which deal with most of the juvenile offending.

Data under the headline/non-headline classification was published up to and
including 2005. Since then, this classification has been replaced by 16 subject
groupings which do not distinguish offence categories on the basis of seriousness.
Unfortunately, the new system does not retain the detailed breakdown of age
groups for offenders under 18 years of age.

Separate data on cases dealt with in the Children Court have been published
by the Courts Service from 2004. Unfortunately the 2004 data deals only with
the Children Court in the Dublin Metropolitan Area while the 2005 and 2006
data deals with the Court in the country as a whole. The data is confined to the
disposal of cases in the Children Court.10 It is broken down for each year of a
child’s age from 12 to 18, but does not offer a breakdown by offence. In both
2005 and 2006 more than one fifth of the cases are represented as having no
record of age. Such cases are entirely missing from 2004. In 2007 and 2008 the
data is limited to the number of defendants, offences and outcomes. There is no
breakdown in terms of age groups.

It follows from these weaknesses that it is difficult to draw any reliable
trends from the official Children Court data.ll It will be seen later that some
tentative conclusions might be drawn about the modes of disposal of cases in the
Children Court. For the present, however, the only thing that can be said with
any certainty is that the very large majority (over 90%) of children being dealt
with in the Children Court are from 15 to 18 years of age.

Other limited sources of data include the annual reports of the Prisons
Service and the Department of Education and Science (industrial and reformatory
schools). Generally, there is a lack of empirical research focused specifically on
juvenile offending. One recent study that is worth mentioning is the survey of
400 offenders dealt with by the Children Court in a number of centres

10 Strangely the 2005 report presents the data as “Outcome Of Cases Disposed Of In
Juvenile Courts” (emphasis added) even though the official title is Children Court.

11 See Walsh 2005 for an attempt to extract trends.
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throughout the country in 2004. This was carried out by the Association for
Criminal Justice Research and Development Ltd. (ACJRD).12

Subject to these and other shortcomings in the data, an attempt will now be
made to outline the trends in child offending from 1980 for serious (indictable/
headline) offences and from 2002 to 2005 for less serious (summary/non-head-
line) offences as reflected in the data in the Garda Commissioner’s annual
reports. Unfortunately, it is not possible to offer anything beyond broad trends
on age, gender and offence classifications as they are the only factors recorded.
It will be seen later that it is possible to offer some more detail with respect to
trends in the Garda Diversion Programme. The data itself is only available up to
2005. Unfortunately, the CSO publications from 2006 do not generally break the
data down into age groups below 18 years of age.13 The limitations of the data
for 2006 and 2007 are such that there is very little scope to make observations
that correlate with the data and trends from previous years.

While there have been fluctuations in convictions of young people for
serious offences from 1980 to 2005, including evidence of an upswing in the last
few years, the overall trend has been distinctly downwards. This would seem to
reflect the impact of the Garda Diversion Programme. The 17 to 20 year old group
is by far the dominant group over this period. Overall it accounts for more than
half of all offenders under 21 years of age. However, that share has been
increasing rapidly in recent years and in 2003 stood at over 80%. After the
change in age categories in 2004, the 18-20 year olds account for just over three
quarters of the offenders in 2005. The under 14 age group, by contrast, is the
smallest. Overall it accounts for about 18% of the total, although its share has
dropped to negligible levels in recent years. It had virtually disappeared by
2005. The third group, the 14 to 16 year olds, accounts for about 28% of the
total and was running at less than 20% in 2003. As the 14-17 year old group
since 2004 it has been running at close to 30%. As a generalisation it can be said
that there has been a dramatic decrease in the numbers under 17 years of age
convicted of serious offences since 1980.

Overall the gender breakdown is 88% male and 12% female. This huge gap
appeared to be contracting. From 2003 it was averaging at 83% male and 17%
female. The gap was narrowest for the 17/18-20 year olds, averaging at 78%
male and 22% female since 2003. The data for 2007, however, suggests that it
has widened again to 91% and 9%. It is not possible to tell whether this is a

12 Carroll/Meehan 2007.

13 There are no published data on immigrants in the criminal justice system broken down
on the basis of age. It would appear that immigrants now account for a disproportionate
share of the prison population. Anecdotally, it would appear that they consist mostly of
adults. If there is an issue with child immigrants we have no data on which to identify or
quantify it.
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once-off aberration or a result of the changes to the recording classification or an
accurate reflection of what is happening on the ground.

Up until the year 2000, larceny and other property offences accounted for
the vast majority of cases (over 90%) in which under 21s were convicted of
serious offences. Offences against the person accounted for a very small
number, less than 5%, while “other offences” barely featured. A change has
occurred in the course of the current decade with the reclassification into
headline and non-headline offences. While larceny increased its share to become
established as the undisputed, dominant, serious offence for the under 21s, the
other property offences declined sharply to around 20%. This drop was so sharp
and sudden that it is difficult to believe that it was not exaggerated artificially by
changes in recording the data. Perhaps for the same reason offences against the
person showed signs of a dramatic increase, reaching a level of 20% before
dropping back to an average of 17% compared with levels of 2 and 3% in the
1990s. In the past few years it is averaging around 13%. The “other offence”
category also increased dramatically in absolute terms, although its relative
share was still small.14 It is suspected that these dramatic shifts were the result
of the change from the indictable/summary classification to the headline/non-
headline classification. While each of the two classifications broadly reflects a
serious/non-serious divide, the correlation between them is not exact.

Virtually all offences against the person and “other offences” were committed
by males in the 14-20 year old bracket, with the very large majority being
committed by males in the 17/18-20 year old bracket. Much the same applies to
the other property offences. While 17/18-20 year old males account for a large
majority of the larceny offences, females also feature strongly. Indeed, females,
particularly in the 17/18-20 year age category, are contributing substantially to
the upward trend in larcenies.

Since comparable data on the less serious offences is only available for
analysis from 2002 to 2005 it is difficult to identify any credible trends,
especially since the age categories were changed in 2004. It would appear that
the overall downward trend evident in the more serious offences is also present
in the less serious offences. Interestingly, the less serious offences show a distinct
drop!5 in 2004 when the more serious offences recorded an extreme (and
presumably artificial) increase. The under 14 age group is virtually non-existent
in the less serious offences. Even the 14-16/17 age group appears to be under-
represented (at about 10%) compared with their share of the serious offences.

14  There is data on numbers of child drug offenders — in the same manner that there is data
on numbers dealt with for other offences. There is no data beyond bare numbers — and
there is nothing about those numbers which deserves any more comment than there
already is in the text.

15  The most likely explanation is an artificial consequence of the change in recording
methodology. There does not appear to be any other reasonable explanation.
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The vast majority of the offenders (90% plus) are in the 17/18-20 year old
category. Surprisingly, the gender gap is even wider for the less serious offences
than it is for the serious offences. It is averaging at 92% male and 8% female.

The major offences by far in the less serious category are driving offences
and public order offences, the former accounting for over 40% while the latter
account for over 30%. The driving offences actually increase to 50% of all
offences for 2005. Between them the driving offences and the public order
offences account for three quarters of all less serious offences committed by
persons under 21 years of age. No other offence category comes close to them.
Interestingly, the frequency of these two offence categories is driven by the
17/18-20 year olds. While these offences are also the most popular for the 14-
16/17 year olds, the gap between them and some other offences, most notably
taking a vehicle without the consent of the owner and criminal damage, is not as
large as it is for the 17/18-20 year olds. Given the relatively low numbers of of-
fences committed by females and under 14 year olds, it is unwise to draw any
conclusions about them. Nevertheless, it is worth noting that for females the
most frequent offence (apart from driving offences and public order offences) is
assault. Surprisingly the females account for 15% of the assaults which is far
above their percentage share of any other offence.

The 2007 data for the under 18s reveals further dramatic change. Larceny is
still dominant at about 28%. Public order has rocketed up the charts to 25%,
while the other property offences register at 5%. Offences against the person
have dropped back to 10%, but this is still several times their level in the 1990s
before the data was distorted by classification changes. It must be remembered,
of course, that these figures for 2007 are not directly comparable with the data
outlined above because of the classification change in 2005. Moreover, all of the
data is based on offences dealt with by all the courts, not just the Children Court.
Moreover, they do not include the offences which were dealt with through the
Garda Diversion Programme. These are considered later.

It is worth noting that the trends drawn from the official data are reflected in
the results of the empirical study carried out by the ACJRD Ltd. in 2004.16 That
study found that about 90% of the offenders appearing before the Children Court
were males living primarily in single parent households in disadvantaged
localities. The vast majority did not appear to have any engagement with
mainstream education. The most common offences were road traffic offences,
theft offences and public order offences. The public order offences were
generally linked to alcohol consumption. Theft offences were more prevalent in
the courts outside Dublin while the road traffic offences were more prevalent in
the Dublin Court. Surprisingly, each offender was charged on average with 6
charges.

16  Carroll/Meehan 2007 at chapters 3 and 4.
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3. The sanctions system

Ireland uses a combination of diversionary, non-custodial and custodial
sanctions to deal with juvenile offenders. The Children Act 2001 provides the
current statutory basis for the full range of options, although it should be noted
that several of them were already familiar in Irish law and practice.

3.1 Diversion

Technically the diversionary options are not sanctions at all. Typically, they
apply either by diverting the offender away from the criminal trial process
altogether or by re-routing him away from formal criminal sanctions after the
trial procedure has commenced. The major example of the former is the
Diversion Programme which is managed by the Irish police (the Garda
Siochana). It was first introduced on a non-statutory basis in 1963, enhanced and
extended in the early 1990s and finally given a statutory foundation in 2001.17
Essentially the programme deals with a young offender by means of a caution
instead of a formal charge and prosecution. The net result is that the offender —
technically!® — will not acquire a criminal record and will be spared the
experience of being processed through the full criminal justice system. In 2006
the programme was extended to persons who had behaved anti-socially (not a
criminal offence) and to persons as young as 10 years of age, even though the
general age of criminal responsibility is now set at 12 years of age. The
programme is managed by a Director who is a senior member of the Garda
Siochana appointed by and answerable to the Garda Commissioner.

Technically the programme applies to any criminal or anti-social behaviour
committed by a child who is at least 10 years of age,!9 although the Minister for
Justice, Equality and Law Reform may issue regulations excluding certain types
of criminal behaviour from its scope on account of their seriousness.20 To be
admitted a child must accept responsibility for his or her criminal or anti-social
behaviour and must consent to be cautioned and, where appropriate, supervised
by a juvenile liaison officer.2! The admission of a child in any individual case is

17  Children Act, 2001, Part 4. See Walsh 2005, at ch. 4, and Kilkelly 2006, at ch. 3.

18  There is now provision for the prosecution to inform the court of a child defendant’s
previous involvement in the Diversion Programme when the court is considering what
sentence to impose for another offence of which the child has been convicted by the
court.

19 Children Act, 2001, s. 23.

20  Children Act, 2001, s. 47.

21 A “juvenile liaison officer” is a regular member of the Garda Siochana who has been
designated for the time being to work with child offenders and children who are at risk
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also subject to the Director being satisfied that the admission would be appropriate
in the best interests of the child and that it would not be inconsistent with the
interests of society and any victim. Views expressed by the victim are given
consideration but the victim’s consent is not a pre-condition of admission.

Once admitted, the child is administered either an informal or a formal
caution in respect of the offending behaviour. The latter must be administered in
the presence of the child’s parents or guardian and should normally happen in a
Garda station. The Director may also invite the victim to be present at the
administration of a formal caution (in which case it is known as a restorative
caution). In this event there shall be a discussion about the child’s behaviour and
the member administering the caution may invite the child to apologise to the
victim and to make financial or other reparation to him or her. There is no bar on
the same child being the subject of repeat cautions, although it would appear that
the same child cannot be the subject of an informal caution after he or she has
already received a formal caution.

Where a child has received a formal caution he or she will be placed by the
Director under the supervision of a juvenile liaison officer for a period of up to
12 months. This can happen consequent on an informal caution, but it is not
obligatory in that case. On the recommendation of the liaison officer a
conference can be held in respect of any child who has been admitted to the
programme. A conference is a meeting of persons concerned with the welfare of
the child. It is chaired by the juvenile liaison officer or other member of the
Garda Siochana and normally includes the child, the child’s parents or guardian
and family members and any other person or persons (for example,
representatives from the child’s school, local health board and probation service)
whom the chairperson considers would make a positive contribution. The victim
can be invited to attend. The immediate object of the conference is to consider
the level of supervision that would be appropriate for the child given his or her
personal circumstances. It can also draw up an action plan for the child which
can include: making an apology and reparation to the victim, attendance at
school or a training programme, participation in sport or recreational activity,
being at home at certain times and staying away from certain places. There is
provision for periodic review of compliance with an action plan.

A child participating in the programme benefits from the same privacy
protections as are applicable to a child in the Children Court. So, for example,
thereis a general prohibition on the publication of any report in relation to his or
her admission to the programme and on the proceedings of any conference or
action plan. Also, the child cannot be prosecuted for the criminal behaviour (or
be issued with an anti-social behaviour order) in respect of which he or she is
admitted to the programme. While the child’s admission of responsibility for

of engaging in criminal behaviour. They retain their full powers, duties and status as
members of the Garda Siochana even while engaged in work as juvenile liaison officers.
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that behaviour cannot be used against him or her in any civil or criminal
proceedings, there is provision for the prosecution to inform the court of a child
defendant’s previous involvement in the Diversion Programme when the court is
considering what sentence to impose for another offence of which the child has
been convicted by the court.22

Pre-offending diversion

Although the Garda Diversion Programme is aimed essentially at children who
have offended or engaged in anti-social behaviour and accepted responsibility
for their offending or behaviour, juvenile liaison officers also work informally
with children “at risk” of offending. The programme is supported by a range of
Garda special projects which are aimed at diverting young people away from
crime. These were devised as a response to worrying levels of public disorder,
vandalism and alienation among young people and the Garda Siochana in
neglected suburban housing areas, initially in Dublin and subsequently in other
cities around the country. They represent a partnership between the police, the
Probation Service,23 youth service organisations and local communities to
engage the interest and energies of young people with a view to diverting them
away from crime and anti-social activities. Proposals for individual projects are
developed by youth service organisations in conjunction with the local
community and the assistance of the Garda Siochana and the Probation and
Welfare Service. The projects include youth club activities, sport programmes,
entertainment, excursions, school visits and talks.

3.2 Non-custodial and community sanctions

The Children Act 2001 makes provision for a range of non-custodial and
community sanctions which can be applied by any criminal court in respect of a
child offender. Some of these were already firmly established prior to 2001.24
Where a court is satisfied of the guilt of a child it can reprimand the child
without proceeding to the imposition of a formal penalty.25 This option has been

22 Children Act 2001, s. 48 (2).

23 The Probation Service is a state agency composed of social workers who work full time
in the rehabilitation of offenders and in trying to divert those at risk of offending from
becoming involved in crime. They also assist the courts in devising sanctions which
take into account the needs and circumstances of the offender. They are independent of
the police and prison services.

24 See Kilkelly 2006 at chapter 6 for the argument that the sentencing options in the 2001
Act are little more than a repackaging of the options that were already available to the
court since 1908.
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available since 1 May 2002, although it may not differ in substance from the
probation order that the court has been able to impose on an offender (not just a
child offender) since at least the late nineteenth century.26 The probation order
operates as a warning to the offender that if he or she does not keep the peace
and abide by any conditions imposed by the court for a specified period he or
she is liable to be brought back before the court for punishment. In the case of a
child offender it would be common for the court to appoint a probation officer to
supervise compliance with the order and report to the court on the child’s
progress.

The power to impose a financial penalty on offenders has been available to
courts since the thirteenth century.27 Today, the power of the Children Court to
impose a fine on a child is based in the Children Act 2001. It stipulates that the
Court may impose a fine of up to a maximum of half the maximum applicable to
an adult convicted summarily of the same offence.28 For a child this means that
the maximum for some offences is about € 1,000. When determining the
appropriate amount in any individual case the court must have regard to the
child’s present and future means and his or her financial commitments. The
court also has the power to award costs against the child and, since 1993, has
had the power to make an order of compensation against the child in favour of
the victim.29 In appropriate cases the court may direct that any such compensation
order should be paid by the child’s parents or guardian. Where a child is
convicted on indictment (trial by jury) it would appear that he or she is subject
to the same maximum fine levels that apply to an adult, for the offence in
question. Unlike an adult a child cannot be detained or imprisoned for default in
payment of a fine.

The Children Act 2001 makes provision for a range of community sanctions
which any criminal court can impose on a child offender, although most of them
were only brought into effect from March 2007.30 These include: a day centre
order which involves attendance on certain days at a centre to participate in and
avail of the activities and instruction provided at that centre; a probation

25  Children Act, 2001, s. 98.
26 O’Malley 2006, ch.23.

27  O’Malley 2006, ch.26.

28  Children Act, 2001, s. 108.

29  In Ireland traditionally criminal courts were only concerned with the punishment of the
offender, as distinct from a remedy for the victim. Compensation for injury and loss suf-
fered as a result of the wrongs committed by others was normally available only in the
civil courts. In recent years, however, the criminal courts have acquired powers to order
the offender to pay compensation to the victim in certain circumstances. See O 'Malley
2006, chapter 27.

30  Children Act, 2001, ss. 115-141.
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(training or activities programme) order which is a probation order coupled with
an obligation to complete a programme of training or specified activities
recommended by a probation officer; a probation (intensive supervision) order
which is a probation order coupled with an obligation to submit to intensive
supervision by a probation officer in matters such as the completion of an
education or training programme or course of treatment; a probation (residential
supervision) order which is a probation order coupled with an obligation to
reside in a certified hostel residence under the supervision of a probation officer;
a suitable person (care and supervision) order which involves assigning the child
to the care of a designated person who will fulfil the role of the child’s parent or
guardian (this option is available only with the consent of the child’s parents or
guardian); a mentor (family support) order which involves assigning the child to
a person for the purpose of help, advice and support aimed at preventing the
child from committing further offences (this option is available only with the
consent of the child’s parents or guardian and assent of the mentor); and a
restriction of movement order which requires the child to be indoors between
certain hours each day and/or to stay away from certain places or premises at
specified times.

Another community based option is the community service order.3! This
involves the offender performing unpaid work for the benefit of the community
for a specified number of hours over a specified period. It has been available
since December 1984 in respect of offenders who are at least 16 years of age
and who have been convicted of an offence which does not carry a mandatory
sentence. The court can consider a community service order as an alternative to
imprisonment or detention where the offender consents to an order and the court
is satisfied that he or she is a suitable person for that option and that suitable
arrangement can be made for him or her.32

3.3 Custodial options

There are a number of custodial options depending on the age of the child
offender.33 Up until 1* March 2007 a child — depending on his or her age and
circumstances — could be sentenced to a period of detention in an industrial
school, a reformatory school, a place of detention, St. Patrick’s Institution or to a
term of imprisonment.34 As their names suggest the industrial and reformatory

31  Children Act, 2001, s. 115.
32 See Walsh/Sexton 1999.

33 For a detailed discussion of these and the regimes in them, see Kilkelly 2006 at
chapter 7.

34 See Walsh 2005, op. cit. at chapter 7.
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schools were aimed at the education and rehabilitation of the child.35 Their
regimes were based primarily on the normal school day and programme. Some
of the reformatory schools had secure accommodation. The reformatories
catered only for offenders, while the industrial schools had a mix of offenders
and children who were at risk or who were in need of care and protection. The
reformatories generally catered for offenders from 12 to 17 years of age, while
the industrial schools generally accepted offenders who were under 12 years of
age and, in some cases offenders between the ages of 12 and 16 years. As
mentioned above, several of the industrial schools were owned by religious
orders which provided the service on behalf of the state. As such, the admissions
policies could differ from school to school. Where an offender was sent to an
industrial school it could be for such period as the court deemed proper,
although the offender could not normally be detained there beyond his or her
16" birthday. Offenders could be sent to a reformatory school for a period of at
least 2 years and not more than 4 years. Some reformatories were also
designated as places of detention to which offenders could be sent for periods of
longer than 4 years.

St. Patrick’s Institution was developed as a borstal institution (see fn. 6). It
combines the disciplinary regime of a prison with the education and rehabilitation
roles of a reformatory. It caters only for male offenders, usually in the age range
from 17 to 21 years. However, a court can sentence sixteen year olds to St.
Patrick’s in certain limited circumstances, and 15 year olds have been
accommodated there due to exceptional circumstances. As will be seen later, St.
Patrick’s suitability for the detention of child offenders has been heavily
censured by the European Committee on the Prevention of Torture and by the
Irish Inspector of Prisons and Places of Detention. There is no female equivalent
to St. Patrick’s.

The places of detention combine secure accommodation with rehabilitation
appropriate to the age and circumstances of the child. The practice has always
been to designate certain reformatory schools and St. Patrick’s as places of
detention for these purposes.

Before March 2007 both male and female offenders who were at least 15
years of age could have been sentenced to a term of imprisonment in certain
circumstances. In practice, female offenders who were at least 17 years of age
had to be sentenced to imprisonment as there was no custodial equivalent to St.
Patrick’s Institution for them. Indeed, girls as young as 15 years sometimes had
to be accommodated in a special unit of the adult female prison in Dublin when,
as was frequently the case, there were no suitable reformatory places available
for them. Prison is still the only custodial option for all female offenders who
are at least 18 years of age.

35  Walsh 2005 at chapter 9.
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Since March 2007 a child offender (under 18 years of age) cannot be sentenced
to imprisonment.36 The only custodial option is detention in a children detention
school (formerly the reformatory schools) or St. Patrick’s Institution.37 There is
no prescribed minimum or maximum period for a detention order. However, it
cannot be imposed for a period longer than the term of imprisonment that the
Court could impose on an adult for the same offence.38 The Children Act 2001
reflects a bias in favour of non-custodial sanctions for children. It states that a
court cannot impose a children detention order unless it is satisfied that
detention is the only suitable way of dealing with the child and a place in a
detention school is available.3% However, there is provision for the court to defer
making an order until a place becomes available.40

3.4 General sentencing principles

The 2001 Act sets out a number of principles to guide courts in dealing with
children who are either charged with or found guilty of criminal offences.41 The
principles reflect a strong combination of “due process” and “child welfare”
values with neither being given priority.42 Generally the courts are required to
respect the due process rights of the child by having regard to the principle that
children have rights and freedoms before the law equal to those enjoyed by
adults. This includes, in particular, a right to be heard and to participate in any
proceedings that affect them. Criminal proceedings must not be used solely to
provide any assistance or service needed to care for or protect the child. On the
specific issue of punishment it is stated that a penalty imposed for an offence
should cause as little interference as possible with the child’s legitimate
activities and pursuits, and should take the form most likely to maintain and
promote his or her development. It should also take the least restrictive form that
is appropriate in the circumstances. Detention should be imposed only as a last
resort. Emphasis is placed on the importance of facilitating the continuance of
the child’s education, employment or training and the promotion of family
bonds and stability. These ‘welfare’ oriented principles are balanced by a

36  Children Act, 2001, s. 156.

37  There is a transitional provision which permits St. Patrick’s to continue being used for
boys between the ages of 16 and 18 years.

38  Children Act, 2001, ss. 149 and 155(7).
39  Children Act, 2001, s. 143.

40  Children Act, 2001, s. 145.

41  Children Act, 2001, s. 96.

42 See Kilkelly 2006 at ch.6 for criticism of how these principles are not always applied in
practice.
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reminder that a penalty imposed on a child should be no greater than that
imposed on an adult for the same offence, that the child’s age and maturity
should be taken into account as mitigating factors and that the measures taken to
deal with the child’s offending should also have due regard to the rights of the
victim and the protection of society. The court should normally seek a probation
officer’s report on the child before imposing a penalty for his or her offending.43
This is especially important if the court is considering a detention order. The
court may also seek a victim impact report before imposing a penalty.

3.5 Anti-social behaviour orders

Amendments effected to the Children Act 2001 by the Criminal Justice Act
2006 have introduced a procedure to combat anti-social behaviour in respect of
children from 12 to 18 years of age.#4 It empowers a member of the Garda
Siochana (a police officer) to issue a warning to a child who has behaved in an
anti-social manner. The warning must specify what the behaviour is and where
and when it occurred. It will demand that the child cease the behaviour. Where a
Garda superintendent in charge of a district receives a report from a member of
the Garda concerning the anti-social behaviour of a child he or she shall convene
a meeting to discuss the behaviour if he or she is satisfied that it may recur.
Those requested to attend shall include: the child, the child’s parents or
guardian, the member who issued a warning to the child and, where relevant, a
juvenile liaison officer. The purpose of the meeting is to agree a “good
behaviour contract” for at least six months. If the superintendent feels that a
meeting would not have the desired effect (or if it is held and does not succeed
in its objectives) the child shall be admitted to the Garda Diversion Programme.
If the Programme is not considered a viable option, the superintendent shall
apply to the Children Court for a behaviour order in respect of the child.

The Children Court may grant a behaviour order on the application of a
superintendent where it is satisfied that the child is continuing or is likely to
continue to behave in an anti-social manner. This order will prohibit the child
from doing anything specified in the order and it may compel the child to
comply with specified requirements relating to, for example, school attendance.
The order cannot last any longer than two years. The child may appeal against
an order to the Circuit Court. Failure to comply with a behaviour order without
reasonable excuse is a criminal offence.

Technically this anti-social behaviour order procedure is not part of the
criminal process. It is administered through the civil jurisdiction of the Children

43  Children Act, 2001, s. 99.

44 Children Act, 2001, Part 12A. The Criminal Justice Act, 2006 also introduced a separate
procedure for persons over 18 years of age.
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Court. Nevertheless the close association with the criminal process is obvious.
Frequently, the anti-social behaviour of the child will consist of minor criminal
offending which could be dealt with through the Garda Diversion Programme
and the criminal jurisdiction of the Children Court. It is administered initially by
the Garda Siochana who have the power to convene a meeting aimed at securing
changes in the behaviour of the child. Where an order is issued by the Children
Court it will require the child to engage in certain behaviour and desist from
other behaviour. In many cases this will be indistinguishable from sanctions
imposed by the Court in the exercise of its criminal jurisdiction, because the
order involves the application of significant restraints on the freedom of the
child in response to the offensive behaviour of that child. It does not result in the
child acquiring a criminal record. However, a failure to comply with the order
will constitute a criminal offence.

4. Juvenile criminal procedure

Ireland has had a separate Juvenile or Children Court since the early part of the
twentieth century.45 Although usually described as a distinct court the Children
Court is actually the established District Court46 with an expanded jurisdiction.
In most parts of the State it is presided over by the resident judge of the District
Court and sits in the same premises as the District Court, although on different
dates or times or in a different part of the building from the latter. It is only in the
Dublin Metropolitan Area that the Children Court has its own separate premises.4’
The Children Court differs significantly from the District Court in its
jurisdiction.48 The former is competent to deal with all offences — apart from a
small number of very serious crimes such as murder and manslaughter — charged
against defendants who are under 18 years of age at the commencement of the
proceedings. The jurisdiction of the District Court, by contrast, is confined to
summary offences and certain indictable offences which were committed in
circumstances which are not so serious as to require trial on indictment.49 It
does not follow, however, that all indictable offences (apart from the most
extreme such as murder) will be dealt with in the Children Court when the
defendant is under 18 years of age. In any individual case the judge may
consider that the offence is too serious to be dealt with summarily. Equally,

45 See Walsh 2005, op. cit. at chapter 6.

46 The District Court is a court of local and limited jurisdiction and constitutes the bottom
tier in the pyramidal court hierarchy in Ireland.

47  For recent empirical studies of the Children Court in action, see: Kilkelly 2005; Car-
roll/Meehan 2007.

48  Children Act, 2001, Part 7.
49  See Walsh 2002, at chapter 13.
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when charged with an indictable offence, the child may refuse to be dealt with
summarily in the Children Court. In either event, the offence will be dealt with
on indictment (by judge and jury) in the Circuit Court or Central Criminal Court,
whichever is generally applicable to the offence in question (see section 9.
below).

Subject to important modifications outlined below, proceedings in the
Children Court follow the same general course as proceedings in the District
Court.50 The child will appear before the Court to answer charges either as a
result of having been arrested and brought in custody before the Court or as a
result of being summonsed to appear before the Court at a specified date, time
and location. Either way he or she is entitled to be legally represented in the
proceedings and should be accompanied by a parent or guardian. The legal
representation will be paid for by the State where the defendant cannot afford it.
Where the child is represented, it will normally be by a solicitor (as distinct from
a barrister).51 The case against the child is usually presented by a police officer.
The charge is put to the child in court and he or she is asked to plead guilty or
not guilty. In the event of a guilty plea the case will often be adjourned to allow
for the preparation of probation reports etc. on the child to assist the judge in
determining an appropriate sentence. In the event of a not guilty plea the trial
proceeds in the normal way with the prosecution case being presented through
the examination of witnesses who can then be cross-examined by the child or his
representative.52 Likewise the child can present a defence by making oral
submissions and/or by calling witnesses who will be examined or cross-
examined. At the close of the submissions the judge decides whether the child is
guilty or not guilty. Where the former determination is made the case will
normally be adjourned for sentencing in the same manner as a guilty plea. The
issue of remanding the child on bail or in custody can arise at any time from the
moment the child first appears before the court to the time when sentence is
imposed. The legal principles governing bail do not generally distinguish
between adults and children (this is dealt with later). In practice the Irish judges
will remand a child in custody only as a last resort.

50  See Kilkelly 2006, at chapter 5.

51  The legal profession in Ireland is divided into solicitors and barristers. The former are
general practitioners who deal directly with clients from their offices in towns and cities.
While they are competent to engage in advocacy in the courts up to and including the
High Court they tend to confine their litigation functions to preparatory and support work
for barristers whom they engage as specialists in advocacy. Nevertheless, it is quite
common for solicitors to represent clients in less serious matters in the District Court
(including the Children Court). See Byrne and McCutcheon 5th ed. (2009) at ch.3.

52 In practice it often happens that the case will be adjourned to a future trial date; see
Kilkelly 2005.
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Modifications have been made to the standard procedure of the District
Court when it is sitting as a Children Court. These changes are aimed partly at
protecting due process rights and partly at promoting the welfare of the child.
Lately, more emphasis has been placed on the latter. Proceedings in the Children
Court have always reflected a more informal atmosphere than those in the
District Court so as to enhance the capacity of the child’s awareness and
participation. The judge and lawyers present do not wear their traditional wigs
and gowns and the participants try to avoid the use of technical language. The
numbers present in the courtroom are kept to a minimum by excluding all
persons except participants and bona fide representatives of the press.>3 The
privacy of the child is further protected by a prohibition on the publication of
reports of the proceedings, apart from the court’s decision.34 By protecting the
privacy of child offenders the law aims to enhance their rehabilitation.

The Children Act 2001 has introduced two major innovations in the juvenile
justice procedure which will have the effect of blurring the distinction between
formal criminal proceedings and extra judicial interventions aimed at rehabili-
tating the child. The first of these changes, which was only brought into force in
July 2007, enables the Court to divert the child out of the criminal process and
into the care and supervision jurisdiction of the health boards.>5 The Court can
trigger this jurisdiction by directing the health board concerned to convene a
family welfare conference to consider the circumstances of the child with a view
to recommending the making of a care and supervision order. The conference
brings together the child, his or her parents or guardian, relatives of the child, an
officer of the relevant health board and any other person whom the conference
coordinator feels would make a positive contribution. The crime victim, if any,
does not have an absolute right to attend. On being informed of the board’s
action in the matter, the Court may dismiss the charge against the child on its
merits if it is satisfied that it is appropriate to do so.

The second possibility now available to the Court is to adjourn the
proceedings and set up a family conference to devise an action plan to address
the child’s offending.56 The Court can do this only where the child accepts
responsibility for his or her behaviour and the Court is satisfied that the child
and his or her parents or guardian could make a positive contribution to the
conference. The composition of the conference is similar to that of the family
welfare conference, except that it is convened by a probation officer who must

53 With the exception of the Dublin Metropolitan Area Children Court the physical layout
of the court buildings makes this restriction difficult to enforce in practice; see Kilkelly
2005, at ch. 3.

54 Children Act, 2001, s. 93.
55  Children Act, 2001, s. 77.
56  Children Act, 2001, ss. 78-87.
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also invite the victim (if any) to attend. The role of the conference is to identify
why the child became involved in criminal behaviour, determine how he or she
can be diverted from such behaviour, mediate between the child and the victim
and address the concerns of the victim. The overall aim is to formulate an action
plan which the child will be expected to follow over a defined period. This may
include matters such as attendance at school or work, participation in a training
programme, staying at home at specified times, staying away from specified
places or persons and an apology and/or compensation to the victim. The plan is
submitted to the Court for approval. Where this is forthcoming the Court will
dispose of the case on the basis of the plan. Otherwise it will proceed with the
criminal proceedings and impose a sentence in the normal way.

Where a child is jointly charged with an adult for a summary offence the
case against both the child and the adult should normally be tried in the Children
Court.57 However, if the Court considers that they should be heard in the
District Court (the adult court of local and summary jurisdiction) then it shall be
heard there. The legislation does not offer any guidance on the factors which
should influence the Court in its decision. Where a child is charged jointly with
an adult for an indictable offence which (in the case of the child) could be tried
in the Children Court, the Court shall deal with the child as if he or she was
charged alone.

It must be apparent from this outline of procedure in the Children Court that
it would be unusual for a child offender to have his or her case dealt with to
finality on the first appearance. Even before the restorative justice modifications
were introduced it was normal for a child offender to appear several times over a
period of at least 6 months before his or her case was completed. In its study of
400 cases dealt with by the Court in 2004 the ACJRD Ltd. found that each child
had an average of 8 Court appearances before his or her case was finalised
(4 children had over 50 appearances each).58 This was compounded by the fact
that each child waited on average for 6 months for his or her first Court
appearance. It would appear, therefore, that delay is a significant factor in the
operation of the Court.

Where a child is tried on indictment before a judge and jury in the Circuit
Court or the Central Criminal Court, the normal rules of criminal procedure
generally apply, including those on publicity.9

Where a child is convicted and sentenced in the Children Court he or she has
a right of appeal to the Circuit Court.60 The appeal takes the form of a complete
re-hearing, generally in the same manner as ordinary appeals from the District

57  Children Act, 2001, s.74.

58  Carroll/Meehan 2007, at chapter 5.
59  Kilkelly 2006, chapter 5.

60  Children Act, 2001, s. 265.
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Court. No special provision or modification is made to accommodate the fact
that the appellant is a child, apart from the restrictions on publication of the
child’s identity.61 Appeals from the Circuit Court or the Central Criminal Court
are by way of leave to the Court of Criminal Appeal. Once again, it is the
ordinary procedure that applies to the appeal.

The procedure outlined above applies generally to children over the age of
12 years and below the age of 18 years.62 As noted earlier, the lower age
threshold drops to 10 years of age for certain very serious offences. There is a
further twist in respect of a child under 14 years of age. Where such a child is
charged with a criminal offence the court may dismiss the case on its merits
where the court determines that the child did not have a full understanding of
what was involved in the commission of the offence as a result of his or her age
and level of maturity.63

The professionals engaged in the juvenile criminal procedure are mostly
general practitioners. There is no body of specialist juvenile prosecutors. The
prosecution case in the Children Court will normally be led by a police
officer.64 It is worth noting, however, that where the child defendant is under 14
years of age the case cannot proceed without the consent of the State Director of
Public Prosecutions (DPP).65 In the Circuit Court or the Central Criminal Court,
the case against a child will be presented by a barrister in private practice
supported by a solicitor in private practice both of whom will be acting for the
DPP (see fn. 60). Neither will have any specialist qualifications in juvenile
prosecutions. The defence lawyer in the Children Court will normally be drawn
from the general ranks of private solicitors. While a few solicitors in Dublin will
have developed a particular expertise through regular practice in the Children
Court there, most will be general practitioners with relatively little experience of

61 In practice, there are very few such appeals, and it can be expected that the court will be
cognisant of the fact that the appellant is a child and it will make whatever concessions
it can. It remains the case, however, that the letter of the law does not make special
provision for the child appellant.

62  Children Act, 2001, s. 52.
63 Children Act, 2001, s. 76 C.

64  See Kilkelly 2005. There is a long tradition in Ireland of police officers performing the
role of prosecutor in summary cases — in respect of both adult and child defendants. If
the case is too serious or complex for a police prosecutor, it will be taken by a barrister
in private practice appointed on a case by case basis by the State prosecution service
(DPP). It is important to note that in Ireland the State prosecutor takes the decision to
prosecute and then acts in support of the prosecutor in court — he does not actually
present the case in court. See Walsh 2002, chapter 12.

65  Children Act, 2001, s. 52 (4).
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such cases.06 The defence in the Circuit Court or Central Criminal Court will
normally be led by a barrister in general private practice. The judge in the
Children Court will usually be the resident judge for the District Court in the
area. In the Dublin Metropolitan area the identity of the judge will change
frequently. None of them are trained specially as juvenile justice judges.
However, the government has recently announced plans to establish a panel of
trained judges for the Children Court.67

The only practitioners in juvenile criminal procedure who are likely to work
full-time on juvenile justice matters are juvenile liaison officers and probation
officers. The latter assist the Court by drawing up probation reports which are
used by the judge as part of the sentencing process. They also have a
responsibility to set up family conferences and to supervise the implementation
of an action plan resulting from such conferences and certain other non-
custodial penalties imposed by the Court.

5. Sentencing practice — Part I: Informal ways of dealing
with juvenile delinquency

Informal methods of dealing with child offenders are available as an alternative
to the trial process and as an option for dealing with offenders who have been
charged and brought before the courts. The former, which has been available
since 1963, consists primarily of the Garda Diversion Programme and is
outlined earlier under “the sanctions system”. The latter was introduced by the
Children Act 2001 and has been operational only since July 2005. It involves the
convening of a family conference to address the child’s offending. This is
explained earlier under “juvenile criminal procedure”.

Data on the operation of the diversionary procedure suffers from most of the
limitations applicable to the data on offences dealt with by the courts as de-
scribed earlier. Although the family conference provisions were put into effect
in July 2004 there are no published statistics on their application for 2005 or
2006. The only data on their operation is tucked away in the 2004 Annual
Report of the Department of Justice, Equality and Law Reform which states that
11 referrals for family conferences were received by the Probation Service by
the end of 2004. Research carried out by Mary Burke in 2006 suggests that the
uptake on the family conference option is very low; only 62 family conferences
were convened in 2006 out of a total of 2,386 cases dealt with by the Children
Court in that year.68

66  See Kilkelly 2005, at chapter 5.
67  O’Brien 2007.

68  National Commission on Restorative Justice 2006, chapter 5.
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By comparison with the family conference the data on the operation of the
Garda Diversion Programme is positively voluminous. Nevertheless, it too suf-
fers from serious limitations. Although the programme has been operational
since 1963 it is not possible to extract meaningful trends from that date to the
present. Initially the programme was confined to certain parts of the country and
was not fully operational throughout the whole country until the early 1990s. It
is only since 1994, however, that the data has been recorded in a manner which
gives a breakdown on the basis of age and type of offence. Regional breakdowns
have been available only since 1996 (see below under ‘regional patterns and
sentencing’). Published data is available up to, and including, 2007.

The numbers referred to the programme have been on an upward curve since
1991. It is not possible to extract trends in the percentage breakdown between
males and females. The most that can be said is that the average breakdown
since 1991 is around 82% male against 18% female, with some evidence of an
increase in the female share in recent times.

The age categories used in the data range from 10 to 17 years. As a
generalisation the share of admissions correlates with age in ascending order up
to 16 years of age. The 16 and 17 year olds (especially the latter) lagged behind
younger age groups up until the late 1990s when they began to overtake the
others. Over 80% of admissions come from the 14 to 17 year olds (inclusive).
Since the mid-1990s there has been a distinct migration upwards in the age
profile of admissions. In other words the share of older children being admitted
is increasing, while the share of younger children is decreasing. In 2007, for
example, 14-17 year olds accounted for 89% of the total, while the under 12s
accounted for one-third of one percent.

For many years, larceny was the most common offence in the programme.
In 2006 and 2007, however, it was pushed into third place by alcohol-related
offences which now constitute more than one-fifth of the total, and road traffic
offences which constitute 16% of the total. Criminal damage and public order
offences are the next most common. Other offences which feature are: assault,
burglary, taking a vehicle and drugs.

More than half of all referrals to the Diversion Programme are dealt with by
way of a caution, whether formal or informal. However, there are significant
differences in the trends for the two types of caution. The informal caution is by
far the most popular method of disposal, accounting for over 40% of all referrals
since the 1990s, and there is evidence of its share increasing. In 2007 it
accounted for 57% of referrals. The formal caution, on the other hand, is vying
with prosecution as the next most popular method of disposal. Although initially
much more popular its share is dropping significantly, being squeezed between
prosecutions and informal cautions. The prosecution option, currently at 15%,
has increased its share in recent years. There are several possible explanations
for this. The most likely is that the authorities are admitting more borderline
cases to the programme. Increasingly these are being dealt with by way of a
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prosecution rather than by a formal caution. The least common method of
disposal is ‘no action’ at an average of 4%. However, its pattern has been erratic
and there is evidence that it is on the increase.

The most noticeable feature of the gender breakdown in the disposals data is
the tendency for the female share to increase as the severity of disposal method
decreases. So, for example, males account for a disproportionately large share of
the prosecutions, while the females account for a disproportionately large share
of the informal cautions and no further actions. This may reflect a tendency to
treat females more leniently. A more likely explanation is that the males tend to
present with more serious offences and offences involving violence. It is worth
remembering in this context that males account for the vast majority of offences
against the person and are the dominant force in property offences. Female of-
fending, on the other hand, is characterised by larceny.

6. Sentencing practice — Part II: The juvenile court disposals
and their application

Discussion of sentencing in the Children Court is seriously hampered by the
poor state of the published data. Official statistics on non-custodial dispositions
for the country as a whole are available only for 2005-2008 in the annual reports
of the Courts Service. They deal only with cases before the Children Court and
offer nothing beyond absolute numbers for each disposition and, for 2005 and
2006 only, broken down by year of age of the children from 12 to 18. Some
further insights can be gained from the 2004 study conducted by the ACJRD
Ltd.69

On average over the four years from 2005 to 2008 inclusive, about 40% of
the cases dealt with by the Children Court resulted in no formal penalty, mostly
because they were dismissed, struck out, withdrawn or no order is made.
Detention was the next most frequent disposition at around 18%. With the
exception of probation in 2005 and 2006 (around 12 or 13%), the remaining
dispositions (fine, peace bond, return to a higher court, community service order
and donation to the ‘poor box’) all had single figure shares. Unfortunately, these
figures are not wholly compatible with those from the evaluative studies carried
out by Kilkelly (2003-04) and ACJRD (2005) both of which found a
significantly higher use of detention.70

The statistics on custodial dispositions are also published in a most
unsatisfactory manner. They must be extracted from a combination of the annual

69  Carroll/Meehan 2007, at chapter 6. See also Kilkelly 2006 at chapter 6 for references to
two separate research studies on sentencing in the Dublin Children Court in the 1980s
and 1990s, and an unpublished study from 2001/02.

70  Kilkelly 2005; Carroll/Meehan 2007, at chapter 6.
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reports of the Department of Education and Science and the annual reports of
the Department of Justice, Equality and Law Reform. The former cover the
certified reformatory and industrial schools (designated the Children Detention
Schools since March 2007).71 They provide a breakdown of numbers in the
schools on the basis of each year of age from 11 years to 17 years, but give no
information on the offences or length of sentence. Even more problematic is the
fact that they only provide the numbers in the schools on 30™ of June each year.
In other words they do not give figures for the number of committals in any
given year. The annual reports published by the Department of Justice, Equality
and Law Reform do give the numbers of committals each year to the prisons and
St. Patrick’s Institution. They also break the number down by age classifications.
Between 1994 and 2000 the Department followed a practice of publishing
composite reports spanning several years instead of annual reports. The data in
these composite reports is not wholly compatible with those in the annual
reports. Nor are the data compiled and presented in a manner whereby meaningful
conclusions about committals in any single year or years can be drawn. Since
2001 the Irish Prison Service has published annual statistics but these do not
always follow a consistent methodology and they are not wholly consistent with
the methodology for earlier years. It is difficult, therefore to extract meaningful
trends.

The numbers detained in the reformatory and industrial schools on the 30"
June each year show an overall downward trend from 159 in 1978 to 41 in 2005
(the latest year for which data is available).”2 The downward trend is especially
sharp since 1993. The vast majority of these are boys, with the females
accounting for about 3% of the total (in 2005 there were no girls at all on 30"
June 2005). Among the boys the 15 year olds account for the largest share, at
27% of the total (in 2005 it was 50%). They are closely followed by the 14 year
olds at 23% and the 16 year olds at 20% (in 2005 the percentages had reversed
with the 14 year olds accounting for 15% and the 16 year olds for 35%).
Between them these three age groups account for 70% of the total, while the 11
year olds account for 3% and the 17 year olds account for 6% (in 2005 the 14 to
16 year olds accounted for 95%). It is important to note that the order of merit
(in terms of size) changes frequently between the age groups on a year to year

71  The Annual Reports of the Court Service from 2001 to 2005 also provide data on the
number of committals to industrial and reformatory schools on an annual basis. The
data is recorded on a calendar year basis while the corresponding data from the Annual
Reports of the Department of Education and Science relates to the number of persons in
the schools on June 30 each year. While the former data should be more pertinent for
current purposes, it offers nothing beyond a bald statement of numbers committed each
year. Accordingly, the data from the Reports of the Department of Education and
Science is preferred here.

72 These figures refer to committals as distinct from remands.
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basis. There is also evidence of external factors at play in committals at certain
times. In 1994, for example, the 11 to 14 year old age group experienced a major
and sudden surge in numbers at exactly the same time as the older age groups
experienced an equally sudden and major drop. In 1995 the exact reverse happened.
The 17 year olds also experienced a once-off sudden massive surge in 2000.

The intake for girls seems to increase with age more so than boys. For girls
the peak age between 1980 and 2002 is 16, while for boys it is 15. The 16 year
olds account for 29% of the total females. They are closely followed by 15 year
olds at 23% and the 17 year olds at 22%. Between them these three age groups
account for about three quarters of the females. By contrast the same age groups
for boys account for just over half of the male total. At the lower end of the age
scale the female numbers increase in line with age: 11 year olds account for 1%,
the 12 year olds for 2%, the 13 year olds for 6% and the 14 year olds for 17%.
The tendency for female intake to be weighted more heavily than the males
towards the older age groups is reflected in the proportions of females to males.
Overall it is in the ratio of 1:22. At the 11 year olds, however, it is 1:85. As the
age increases the ratio shortens consistently until the 17+s when it is 1:7.

The data on the reformatory and industrial schools does not include
information on the length of sentences being served.

The data for St. Patrick’s Institution shows a clear upward trend in
committals from 530 in 1976 to 1,108 in 1994. The numbers throughout the
2000s average around the 1,000 mark, with a high of 1,300 in 2004 and a low of
756 in 2007. Up to 1994 it was apparent that the committals were dominated by
the upper age groups. Almost two thirds were in the age range 17 to 20 years.

The most striking feature of the statistics for under 21 males committed to
prison — up to 1994 — is the tendency for their share of annual prison committals
to increase as the severity of sentence increased. Their share of males sentenced
to imprison-ment for less than 3 months was 10%. While their share contracted
for sentences beyond 3 years, it never fell below the 10% share applicable to
sentences of three months or less. A similar but less marked pattern is evident
for females.

The ACJRD study found that of those children sentenced to detention in
their sample only 19% were committed to a detention school while the remaining
81% were committed to St. Patrick’s Institution.”3 The vast majority of those
committed to a detention school were sentenced for a period of two years. Al-
most two fifths of those committed to St. Patrick’s were sentenced for periods of
6 months or less. Thirty percent were sentenced to 12 months or more. About
two fifths of those who were sentenced to St. Patrick’s Institution had served a
period of detention in a detention school in the past.

73 Carroll/Meehan 2007, at chapter 6.
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7. Regional patterns in sentencing

Demographically Ireland is divided between Dublin city and suburban environs
with a population of about one and a quarter million and the rest of the country
with a population of 3 million. While there are significant urban centres in the
rest of the country (Cork, Galway, Limerick, Waterford and Kilkenny) none of
them has a population in excess of 300,000. It follows that regional comparisons
are generally drawn between Dublin and the rest of the country, although for
criminal justice purposes data is sometime compiled on the basis of the major
policing regions of: the Dublin Metropolitan, Eastern, Northern, South-Eastern,
Southern and Western Regions. Of these the Northern and the Western Regions
would be considered the most rural, with the Southern and Eastern Regions
being the next most urbanised after Dublin.

Unfortunately data on sentencing in Ireland is not, and never has been,
compiled and published on a regional basis. The stark exception concerns
dispositions through the Garda Diversion Programme. Technically, of course,
these are not sentences at all. Since, however, they are the only dispositions
which are broken down by region they will have to be used to give some limited
insight to regional comparisons. Even then, the picture is further clouded by the
fact that the data on programme dispositions is only broken down by region
since 1991.

The most striking feature to emerge is that Dublin is a significantly heavier
user of prosecution than the rest of the country. In 2007, for example, it
accounted for 41% of prosecutions even though it only dealt with less then one
third of total children referred to the programme. It also used prosecution in 19%
of its own cases, compared with 13% for the rest of the country. By contrast,
Dublin was a lighter user of the formal caution, accounting for only 26% of the
total in the country as a whole.

8. Young adults and juvenile sanctions

There are no special procedures for young adults.

Further there is no provision in Irish law for any of the sanctions aimed
specifically at child offenders to be applied to young adult offenders (18-21
years of age). The sanctions provided for in the Children Act 2001 are
specifically reserved for children (under 18 years of age). In practice, of course
several of the non-custodial options available in respect of child offenders are
modified versions of adult sanctions which are frequently applied to young adult
offenders. The primary examples are probation orders, community service orders
and fines.74 In the case of custodial sanctions, there is scope for a more direct

74  See Walsh 2002, at chapter 21.
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overlap between child offenders and young adult offenders. Although it is
expected that all offenders under the age of 18 years who are sentenced to
detention will be accommodated in a detention school, it is still the case that
males of at least 16 years of age can be sentenced to detention in St. Patrick’s
which caters for male offenders up to the age of 21 years. Although there is no
legislative provision for it, some female offenders over 16 years of age are still
being accommodated in a designated section of Mountjoy adult Prison in Dublin
because the necessary places in a detention school are not yet available.”5

A young offender between the ages of 17 and 21 years can be sentenced to
detention in St. Patrick’s Institution for a period not exceeding the term of
imprisonment to which he would otherwise have been sentenced. This can also
apply to a 16 year old offender if the court considers that no other method for
dealing with the case is suitable. If convicted on indictment, a young offender
between the ages of 16 and 21 years can be sentenced to a period of detention of
between 2 and 3 years, instead of being sentenced to a term of imprisonment.
This option is only available if it appears to the court that by reason of his
criminal habits or tendencies or association with persons of bad character it is
expedient that the offender should be subject to such detention and under such
instruction and direction as appears most conducive to his reformation and the
repression of crime. There is also provision for a young offender between the
ages of 17 and 21 years to be committed to St. Patrick’s Institution when
convicted summarily of an offence which is punishable by a term of
imprisonment for one month or more. This can also arise where the offender has
been convicted previously of an offence, or has broken a condition of his
recognisance after having been discharged on probation.

As indicated above data on committals to St. Patrick’s Institution are only
available in a consistent manner from 1976 to 1994. This shows that 18 to 21
year olds accounted for 60% of all committals in this period. As might be
expected the 18, 19 and 20 year olds are among the largest single year age
groups over this period, although the number of committals in each year tends to
vary erratically. The largest single age group is the 18 year olds, with the 19
year olds close behind. In third place are the 17 year olds. Towards the end of
the period for which data are available the 19 year olds were establishing
themselves as the dominant age category with the 18 and 17 year olds not far
behind.

75 It should be noted that since March 2007 all child offenders up to 18 years of age,
whether male or female, who are sentenced to detention should be sentenced to a deten-
tion centre. At the time of writing, however, St. Patrick’s Institution was being used as a
detention centre for young males of at least 16 years of age (and in some cases 15 years
of age), while females of at least 16 years of age were being accommodated in a special
unit in the adult female prison in Dublin.
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9. Transfer of children to the adult courts

Since 1884 children below the age of 16 years could be tried summarily for a
wide range of indictable offences which would otherwise be tried before a judge
and jury.76 In 1908 the age limit was increased to 17 years of age and provision
was made for the charges to be heard in the District Court (court of local and
summary jurisdiction) sitting separately as a Juvenile Court. Today, pursuant to
the Children Act 2001, children below the age of 18 years can be tried in the
District Court sitting as a Children Court for all offences, apart from a few of the
most serious offences.”’’ The latter consist of: treason and associated offences;
usurpation of the functions of government or obstruction of the government or
President; murder, attempt to murder and conspiracy to murder; piracy; certain
offences under the Geneva Conventions Act 1962; offences under the Genocide
Act 1973; offences under the Criminal Justice (United Nations Convention
against Torture) Act 2000; certain offences under the Competition Act 2002;
and manslaughter. When charged with any of these offences, the child must be
tried in the Central Criminal Court before a judge and jury.

Even for those indictable offences which are triable in the Children Court it
is possible for a child defendant to be tried in the Circuit Court before a judge
and jury. This can happen where the child exercises his or her right to be tried
before a judge and jury. For the purpose of making his or her decision in this
matter the child must be informed by the Court of the right to choose, and the
court must specifically inquire of the child whether he or she consents to be tried
summarily. The child may seek the assistance of a parent or guardian (or spouse,
if married) in making the decision.

Where a child wishes to plead guilty to an offence which must be tried be-
fore a judge and jury the Children Court may take the plea of guilty and send the
child forward to the appropriate adult court for sentencing.”8

A child must be tried before an adult court for an indictable offence where
the Children Court is of the opinion that the offence does not constitute a minor
offence fit to be tried summarily or to be dealt with summarily on a plea of
guilty. The Court’s assessment in this matter is not confined to the type of
offence or the circumstances of its commission. The Court must also take into
account the age and level of maturity of the child and any other facts it considers
relevant.

A final possibility that needs to be mentioned is trial in a Special Criminal
Court which normally sits with three judges and no jury. There is provision in
Irish law for the establishment of such courts by government proclamation

76 Walsh 2005, at chapter 6.
77  Children Act, 2001, s. 75.
78  Children Act, 2001, s. 75.
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where the government considers that the ordinary courts are inadequate to
secure the effective administration of justice.”9 When a Special Criminal Court
has been established certain offences must be tried in it and there is provision for
any offence to be referred to it by the prosecutor in certain circumstances. It can
happen, therefore, that a child defendant would be returned directly for trial to a
Special Criminal Court or be transferred to it from a Children Court (or another
adult court). A Special Criminal Court was established in 1972 in response to
the violent situation in Northern Ireland. That Court is still sitting although some
of its case load has actually concerned organised crime.

Where a child is tried in an adult court, the normal rules of criminal procedure
in that court apply. No formal concession is made for the fact that the defendant is a
child as distinct from an adult. The sentencing jurisdiction of the court in such cases
is also more wide ranging than that available in the Children Court.

In its study of a sample of 400 offenders before the Children Court in 2004
the ACJRD found that less than 5% were sent forward for trial on indictment (i.
e. to be tried by judge and jury in an adult court).80 It would seem to follow that
the vast majority of child offenders who are tried in a court are dealt with in the
Children Court.

10. Preliminary residential care and pre-trial detention

When a child is charged with a criminal offence he or she is brought in the first
instance before the Children Court. Unless the child is dealt with on the first
appearance the Court will have to decide whether to release him or her on bail or
remand him or her in custody. Subject to one exception, the Court’s decision in
this matter will be based on the same principles that apply to an adult. The one
exception is that the Court cannot impose a requirement on a child to lodge
money by way of a surety before being released on bail.81

In practice most child defendants are released on bail to await trial in the
Children Court or are sent forward on bail for trial or sentence in an adult court,
although a significant minority (about 20%) are remanded in custody initially.
When granting bail the Court may impose one or more conditions, some of
which would not normally arise in respect of an adult defendant. These include a
requirement on the child to: reside with his or her parents or guardian or other
specified adult; receive education or undergo training; report to a specified
police station at a specified time or times; not associate with a specified
individual or individuals; and stay away from a specified building or place.82

79 Walsh 2002, at chapter 20.
80  Carroll/Meehan 2007, at chapter 6.
81  Children Act, 2001, s. 89.
82  Children Act, 2001, s. 90.



752 D. Walsh

Where a child is released on bail and does not comply with any of the conditions
imposed on him or her and is subsequently found guilty of the offence charged,
the court may, when dealing with the child for the offence, take into account the
child’s failure to comply with the conditions. This may result in a stiffer
sentence than would otherwise have been imposed.

The Children Act 2001 introduced new provisions on the jurisdiction to
remand a child in custody. These apply where the child is: charged with or
found guilty of an offence; is sent forward for trial; or where the Court has
postponed a decision in respect of the child.83 Where the court remands a child
in custody in any of these situations he or she shall be remanded to a place
designated by order of the Minister for Justice, Equality and Law Reform as a
junior remand centre.84 The Minister may designate as a junior remand centre
any place which in his opinion is suitable for the custody of children remanded
under this provision. This can include part of any children detention school. Where
it is part of a children detention school, a child remanded to it shall, as far as is
practicable and where it is in the interests of the child, be kept separate from and
not be allowed to associate with children in respect of whom a period of detention
has been imposed. Moreover, a place can only be designated as a junior remand
centre with the consent of its owners or, as the case may be, its managers. Male
children over the age 16 years of age may also be remanded to St. Patrick’s
Institution.85

When remanding a child in custody under these provisions, the Court must
explain its reasons for doing so in open court in language that is appropriate to
the age and level of understanding of the child.86 Moreover, the legislation
specifically prevents the Court from remanding a child in custody under these
provisions if the only reason for doing so is that the child is in need of care or
protection.87

These provisions have only been in force since March 2007. Prior to that,
children and young persons charged with a criminal offence could be committed
to custody in a place of detention or a remand institution to await trial or
sentence.88 The actual location was dependant on the age and circumstances of
the individual in question. In practice it was likely to be St. Patrick’s Institution
for males over 16 years of age and prison for females over 17 years of age. In
exceptional circumstances a child of 15 years of age or older could have been

83  Children Act, 2001, s. 88(1).
84  Children Act, 2001, s. 88(2).
85  Children Act, 2001, s. 88(12).
86  Children Act, 2001, s. 88(3).
87  Children Act, 2001, s. 88(10).
88  Walsh 2005, at chapter 6.
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committed to prison. Currently, it is still the practice to remand males over the
age of 16 years of age to St. Patrick’s and females over 17 years of age to prison
as the remand centres for children over 16 years have not yet been provided.

It is also worth noting that the police have the power to release on bail a
child who has been arrested for an offence.89 The officer in charge of the police
station to which the child has been brought can release the child on bail if he or
she considers that it is prudent to do so and no warrant directing the detention of
the child is in force. Where the child is released on bail it will be on the
condition that he or she appears before the next sitting of the Children Court in
that area to answer the charge. A surety may be taken for that purpose. Where
the officer decides not to release the child on bail he or she must take the child
before a sitting of the Children Court as soon as practicable. This can mean a
short period of detention in police custody.

There is very little empirical data on pre-trial detention of child defendants.
In its study of 400 cases in the Children Court in 2004 the ACJRD found that
20% of the children were remanded in custody.90 On the face of it this is a high
percentage. It must be appreciated that all of those remanded in custody would
not necessarily be remanded for the whole pre-trial period which could last for
anything up to one year or more. Also many of them are remanded in custody
for the purposes of an assessment aimed at identifying their needs and how those
needs might best be met. It is also worth noting that the proportion remanded in
custody is significantly higher in Dublin and the other cities than it is in the rural
areas.

11. Residential care and youth prisons — Legal aspects and the
extent of young persons deprived of their liberty

Since March 2007 the custodial facilities for young offenders are children
detention schools (formerly reformatory schools), St. Patrick’s Institution and
“prison”. The legislation stipulates that children under the age of 18 years
cannot be sentenced to a term of imprisonment.91 Where a court imposes a
detention order, the child under the age of 18 years should normally serve the
sentence in a detention school. Currently, however, the detention schools available
cater only for children under the age of 16 years. Accordingly, males over the
age of 16 years will normally serve their detention in St. Patrick’s Institution
while females will normally serve it in a designated area of the adult female
prison in Mountjoy.

89  Children Act, 2001, s. 68.
90  Carroll/Meehan 2007, at chapter 5.
91  Children Act, 2001, s. 156.
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11.1 Children detention schools

Currently there are four detention schools, all located in the greater Dublin area:
Finglas Child and Adolescent Centre, Oberstown House (Boys), Oberstown
House (Girls) and Trinity House.92 All of these, with the exception of Finglas,
are on the same campus. There are plans to develop an additional facility on this
campus to cater for the 16 to 18 year olds who are currently accommodated in
St. Patrick’s or a designated area of the adult female prison.

Each detention school is administered by its own board of management
appointed by the Minister. The board makes the rules on the management of its
school and must carry out such policy in relation to the children in its school as
the Minister specifies.93 It must appoint a director and staff who are responsible
for the day to day running of the school.

The director of a school must accept any child lawfully ordered by a court to
be detained in the school.94 While detained there, the child must comply with
the rules and regime of the school, including its disciplinary code. The contents
of this code are a matter for the school’s management, but it cannot include
corporal punishment, deprivation of food or drink or treatment that is cruel,
inhuman or degrading or that could reasonably be expected to be detrimental to
physical, psychological or emotional well-being.95

The director of a school may permit a child to be absent from the school
temporarily for certain purposes, including employment, training, sport and
entertainment in the community.96 He or she can also authorise the temporary
release of a child into the custody of his or her parents, guardian or a responsible
person to facilitate the child’s successful re-integration.97 There is also
provision for the release of a child back into the community under supervision.
It may happen that the court has imposed a detention and supervision order. In
this event half of the detention period is spent in a detention school (or detention
centre, as the case may be) and half under supervision in the community. During
the period of the child’s detention, whether in the school or on temporary release
etc., he or she is deemed to be in the lawful custody of the director of the school.

There is provision for transfers between detention schools. The Minister
may direct the transfer of a child detained in a children detention school to
another such school to serve the whole or any part of the remainder of his or her

92  For a detailed account of each, see Kilkelly 2006 at chapter 7.
93  Children Act, 2001, s. 176.

94 Children Act, 2001, s. 193.

95  Children Act, 2001, s. 201.

96  Children Act, 2001, ss. 202 and 203.

97  Children Act, 2001, ss. 205-207.
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period of detention.98 This can happen where the school to which the child is to
be transferred caters for that class of child and provides the conditions and
facilities necessary for it to achieve its principal object in the case of the child in
question. The class of child in this context could refer to matters such as the
child’s religious beliefs or need for specialised treatment.

A child’s detention in a detention school comes to an end when he or she
has completed the period of detention as specified by the court. Where the child
reaches the age of 18 years without completing his or her period of detention the
remainder will normally be served in St. Patrick’s Institution or an adult prison.%9

There is no provision for a child to earn remission in a children detention
school, although there is the possibility of temporary release with supervision in
the community. The Minister may also grant unconditional release on compassionate
grounds. 100

It was originally envisaged that the detention schools would remain under
the supervision of the Minister for Education and Science. In 2006, as part of the
general move towards a more ‘justice’ oriented approach to the treatment of
juvenile offenders, legislation was enacted transferring responsibility to the
Minister for Justice, Equality and Law Reform.101 Since March 2007 the Minister
is the supervisory body for these schools. Each board of management has the power
to makes rules for its school with the consent of the Minister. In the absence of
such rules, the rules governing St. Patrick’s and adult prisons shall apply.102

11.2 St. Patrick’s Institution

St. Patrick’s Institution can be described as a youth prison.103 It is a successor to
the old borstal regime that was introduced in Britain in 1908. It deals exclusively
for boys in the age group of 16 to 21 years, although it has been accepting boys
of 15 years of age as a temporary emergency measure. It is a secure institution in
the mould of an adult prison. Offenders committed to St. Patrick’s by the courts
must be accepted by the management. While there, they are subject to the
general rules governing prisoners, including discipline, temporary release and
early release. When a young offender has reached the age of 21 years without
having completed his period of detention in St. Patrick’s he should normally be
transferred to a prison.

98  Children Act, 2001, s. 198(1).

99  Children Act, 2001, s. 155.

100 Children Act, 2001, s. 209.

101 Criminal Justice Act, 2006, s. 146.
102 Children Act, 2001, s. 156B.

103 Walsh 2005, at chapter 9.
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The suitability of St. Patrick’s as a detention facility for young offenders has
been severely criticised by the Irish Inspector of Prisons and Places of Detention
and, to a lesser extent, the European Committee on the Prevention of Torture
(CPT). The latter, in its 2006 Report on Ireland expressed concern at a culture of
inter-prisoner intimidation and violence, which was partly fuelled by a drugs
problem.104 There was insufficient participation in educational and industrial
training classes and frequently classes had to be cancelled due to staff
shortages.105 There was also a need for more medical and psychological support
services. In his 2005 Annual Report the Inspector of Prisons and Places of
Detention considered that it was unsuitable for purpose and that it should be
closed down immediately. This echoed a call first made 20 years earlier by the
Report of the Committee of Inquiry into the Penal System (the Whitaker Report).

11.3 Persons held in detention

The total number of children detained in detention schools at any one time is in
the region of about 50 to 60, with a low of about 10 in one school to a high of
about 18 or 20 in another. They have a total capacity of 71. There can be about
180 to 200 boys detained in St. Patrick’s at any one time. It has a capacity of 220.

Data on the lengths of sentence served or periods of detention served by
offenders in these schools, places of detention, St. Patrick’s Institution and
prison is very limited. It was dealt with earlier under the heading of ‘Sentencing
practices — part II” and “Young adults and juvenile sanctions’.

12. Residential care and youth prisons — Treatment, training
and educational programmes

Each children detention school has its own distinct care regime.100 It is difficult,
therefore, to generalise too much about them. Nevertheless, they all share the
common aim of providing the child with the routine and supports traditionally
associated with the home environment, in so far as that is possible in the
circumstances. Statutorily, they are required to provide appropriate educational
and training programmes for the children referred to them.!07 In particular they
must aim to promote the reintegration of the children into society and prepare
them to take their place in the community as persons who observe the law and

104 CPT/Inf (2007) 40, at paras. 38-39.
105 CPT/Inf (2007) 40, at paras. 45 and 59.
106 Kilkelly 2006 at ch.7.

107 Children Act, 2001, s. 158.
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are capable of making a positive and productive contribution. The schools shall
pursue these aims and objectives in respect of the children by:

a) having regard to their health, safety, welfare and interests, including
their physical, psychological and emotional well-being; providing
proper care, guidance and supervision for them;

b) preserving and developing satisfactory relationships between them and
their families;

c) exercising proper moral and disciplinary influences on them; and

d) recognising the personal, cultural and linguistic identity of each of
them.108

The director of a school is under a legal obligation to make arrangements for
medical treatment for any child in the school that is in need of such
treatment.109 This may require removal to hospital or even transfer to another
school. The Minister decides which detention schools will provide any particular
courses of specialised treatment which in his or her opinion should be available
for children in need of such treatment.110 The director must ensure that each
child in the school shall, as far as practicable, be given the opportunity to
practise his or her religion and to receive religious assistance and instruction.111
As noted above, each school must have its own rules of discipline and these are
enforced by the director.

Generally, the schools follow the routine and programme of the traditional
school day, modified to accommodate the particular needs and circumstances of
the children in their care.l12 Most of the schools also place an emphasis on
vocational training aimed at providing the children with skills which will
enhance their employability and capacity to develop into balanced and
productive members of society. Where appropriate, individual children will be
permitted to pursue employment and training outside the school on a daily basis.
Mobility trips involving a temporary absence from the school are also used to
promote a child’s personal and social development, awareness, and appreciation
in matters of culture, education and recreation. Each mobility trip must be
authorised by the director of the school concerned and shall be granted for a
specified period.!13 Before giving authorisation the director must be satisfied,
on the basis of an assessment of the child’s suitability for such trips, that the

108 Children Act, 2001, s. 158.
109 Children Act, 2001, s. 200.
110 Children Act, 2001, s. 197.
111 Children Act, 2001, s. 199.
112 Walsh 2005, at chapter 9.

113 Children Act, 2001, s. 204 (2).
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purpose of the trip is appropriate for the child.114 During the trip the child must
be accompanied at all times by at least one member of school staff.115 Any breach
by a child of the rules governing the grant of mobility trips will render that child
ineligible for such trips for such period as the director may determine.l16
Absconding while on a mobility trip shall be treated as a breach of school
discipline.117

The Minister may suspend mobility trips for a particular child or for any
school where he or she is satisfied that they would not be in the best interests of
the child or school or of society generally during the specified period.!18 Any
such suspension will be for a specified period. This period may be renewed on
as many occasions as the Minister considers necessary until the circumstances
that gave rise to the suspension no longer apply.!19

Generally the schools aim to maintain and develop the child’s links with the
community and family. To this end day trips to the seaside and countryside and
for entertainment and shopping are a normal feature of the year, as is
engagement with the community in sporting and other social activities. Visits
from family are encouraged and, in suitable cases, children are granted
overnight and weekend visits to their families.

While some detention schools are secure units, or contain secure units, in the
sense that children are locked in their rooms at night, most follow a relatively open
regime.

The schools are subject to an inspection at least once every 12 months by an
inspector appointed by the Minister.120 The inspection reports, and the reports
of any special investigations carried out by the inspector, are submitted to the
Minister. There is also a visiting panel for the schools appointed by the
Minister.121 It is expected to visit each school at frequent intervals to hear any
complaints that may be made to it by any child in the school, to report on any
abuses or irregularities observed or repairs or structural alterations that may be
needed and on any other matter. The panel reports to the Minister. Any judge
may visit any children detention school at any time.122

114 Children Act, 2001, s. 204(4).

115 Children Act, 2001, s. 204(3).

116 Children Act, 2001, s. 204(7).

117 Children Act, 2001, s. 204(8).

118 Children Act, 2001, s. 204(5).

119 Children Act, 2001, s. 204(6).

120 Children Act, 2001, ss. 185, 186 and 186A.
121 Children Act, 2001, ss. 190-191.

122 Children Act, 2001, s. 192.
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St. Patrick’s Institution is a secure institution for boys.123 There is an
emphasis on rehabilitation in its regulations. Regulation 4, for example, states
that: “An inmate shall, in so far as his length of sentence permits, be given such
training and instruction and be subjected to such disciplinary and moral
influences as will conduce to his reformation and the prevention of crime”.124

He shall also be allowed regular physical recreation and exercise and be
given regular physical training as may be necessary to promote his health and
well-being, unless he is medically unfit. If the Governor considers that the
writing and receipt of letters will promote the inmate’s rehabilitation he may
permit the inmate to write and receive as many as he thinks proper. In practice,
however, St. Patrick’s looks, feels and operates like a prison.125 Access to the
outside is strictly controlled and the boys are locked in their cells at night and
for certain periods during the day. The regime is also more like that in a prison
as distinct from that in a detention school.

There are educational, training and recreational facilities. While normal
schooling is not a standard feature of the regime in the manner of a detention
school, it is available full-time for those who wish to avail of it. While training
opportunities are limited, it would appear that some form of training is available
to anyone who wishes to take part in it. There is no provision for part-time
employment outside of the Institution. Home contact is also limited with no
provision for weekend release, and visits confined to one or two per week for
convicted persons and one each day for 6 days per week for boys on remand.
Despite these limitations the Institution is committed to the provision of a safe,
secure and humane environment in which the boys are encouraged to get the
maximum benefit from the period that they spend there.l26 There is a pro-
gramme in which the staff comes together on a multi-disciplinary basis to plan
out the sentence for each boy. There is also a monitored drug-free unit in which
boys are encouraged and supported in their endeavour to remain drug free. Boys
who abide by the rules of the unit can earn extra privileges.

Convicted offenders are kept separate from those on remand. The latter also
follow a different regime in that they do not benefit from education and work
opportunities to the same extent as the convicted offenders. The under-age boys

123 See Kilkelly 2006 ch.7 for a detailed account of the regime there.
124 Saint Patrick’s Institution Regulations, 1960, reg. 4.

125 Significantly, on the Dail Committee stage of the Criminal Justice Bill, 1960, the Mi-
nister said that “primarily St. Patrick’s must remain a prison”. Dail Debates Vol.183,
Col.898. For criticism of the failure of the Criminal Justice Act, 1960 to enshrine a
more strident distinction between St. Patrick’s and prison, see J O’Connor “The
Juvenile Offender” Studies (1963) 69 at 91-92. The 2005 Report of the Inspector of
Prisons and Places of Detention suggests that this analysis is as true today.

126 See the decision of the European Court of Human Rights in DG v [reland (2002) 35
EHHR 33 for a very informative account of the regime in St. Patrick’s.
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who are sent to St. Patrick’s occasionally are kept separate from the other boys.
Segregation also applies to the 15 year olds who have been accepted as a
temporary emergency measure. They are accommodated on separate landings
which have been specifically refurbished to suit their needs. In addition, this
new unit operates on the basis of standards laid down by the Department of
Education and Science. In effect it is a wholly separate detention centre, modelled
on the detention schools, which just happens to be located within St. Patrick’s.

The courts on occasions have commented on the distinct role of St. Patrick’s
Institution. They perceive it as a custodial unit whose primary mission is the
reform of offenders sent to it.127 It is considered to be an alternative to, as
opposed to the equivalent of, imprisonment.!28 The expectation is that each
offender will benefit from a programme of training which caters for his
particular circumstances and is aimed at steering him away from future criminal
activity. It follows that a judge must exercise discretion in sentencing an
offender to a term of detention in St. Patrick’s. Just because the offender falls
within the eligible age category it does not follow that such a sentence would be
appropriate. The judge should satisfy himself or herself that the particular
offender would be likely to benefit from the curriculum in St. Patrick’s and
would not prevent other inmates from benefiting from it.129

St. Patrick’s comes under the remit of the Inspector of Prisons and Places of
Detention who reports to the Minister. It has also its own Visiting Committee.

13. Current reform debates and challenges

Since the late 1970s there had been a general recognition that the Irish juvenile
justice system was failing society generally and children at risk in particular. It
suffered from: an emphasis on formal legal process, criminalisation at a very
early age, the use of a narrow range of sanctions developed to deal with adult
offending, detention facilities designed (and sometimes built) in the nineteenth
century, a lack of specialist expertise and training for the key players in the legal
process and serious under-resourcing. These deficiencies were most visible in
some of the sittings of the busier Children Courts throughout the country.

127 State (White) v Martin (1977) 111 ILTR 21.

128 In State (White) v Martin (1977) 111 ILTR 21 it was held that detention was radically
different from imprisonment. But note State (Sheerin) v Kennedy [1966] IR 379 where
it was held that there was no practical difference between detention and imprisonment.
Gannon J in State (Craven) v Frawley [1980] IR 1 attempts to reconcile the two by
pointing out that the Supreme Court in White was emphasising that detention should be
chosen only in special circumstances. Equally, it may be that the Supreme Court in
Sheerin was merely stating the obvious, namely that both options involved deprivation
of liberty within a disciplined regime.

129 See Henchy in State (White) v Martin (1977) 111 ILTR 21 at 24.
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Typically a single harassed District Court judge who was trained (and more
accustomed) to deal with adult offenders would sit for hours trying to work
through a list of child defendants, many of whom would have been waiting
around the court for hours for their case to be heard. Regularly the judge would
find that the options and facilities needed to respond to the circumstances and
offending of the child simply were not available in law or practice. Even where
the judge considered that it was necessary in the interests of the child and
society that the child should be detained in a secure facility with appropriate
supports, he or she would often find that no places were available. This was
especially the case with young female offenders.

These glaring, but standard, deficiencies in the juvenile justice system were
complemented by even greater shortcomings in the provision for non-offending
children at risk. In the late 1990s the lack of resources to cater for such children
were so grave that some courts had no other option but to commit some of them
to detention in St. Patrick’s Institution which, as explained earlier, is the equivalent
of a prison for young people.!30 To make matters worse the country was rocked
in the 1990s with a whole series of shocking revelations on the physical and
sexual abuse of children in residential industrial schools, particularly those run
by religious orders on contract to the State, at least up until the 1970s.

Despite the urgent need for reform, the debate on how to reform dragged on
very slowly over the last two decades of the twentieth century. Advocates for
reform on behalf of children relied increasingly on international human rights
standards and best practice elsewhere. They were often frustrated, however, by
bureaucratic and vested interests. Ultimately, it seemed that the battle for reform
was won with the enactment of the Children Act 2001.

The 2001 Act was generally welcomed as a balanced and innovative response
to the serious deficiencies of the outmoded juvenile justice system which was
still based on legislation enacted in 1908. The 2001 Act’s emphasis on
diversion, restorative justice and sanctions tailored to address the causes of a
child’s offending managed to deliver key elements of a ‘welfare’ approach, while
at the same time protecting many of the due process rights of the child. All that
was needed was the allocation of the resources and the provision of the
infrastructure necessary to give effect to the philosophy behind the Act.
Unfortunately the resources and infrastructure were not provided. The inevitable
result was that major parts of the Act were not put into effect immediately.
These included the provisions on: raising the age of criminality, the restorative
justice procedure, the expansion of non-custodial sanctions, the reform of the
custodial facilities and the prohibition on the use of imprisonment as a sanction.
Those parts of the Act that were put into effect made little material difference to
the operation of the system. In particular the Children Court continued to sit in
most parts of the country as an extension of the District Court. The cases were

130 See, for example, D.G. v Ireland (2002) 35 EHRR 1153.
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heard by the District Court judges who were given neither the resources nor the
training to deal with the difficult personal and family circumstances of the children
who were appearing before them.131 Similarly, the prosecution and the defence
lawyers generally lacked any specialist training or resource support. The only
specialist expertise available to the court was provided by the officers of the
Probation Service who could report on the background and circumstances of an
individual child defendant and supervise compliance with any non-custodial
sanction that may be imposed. They too, however, were grossly under-resourced
and understaffed.

The net effect was that the juvenile justice system carried on after the
enactment of the 2001 Act much as it had done before.!32 The advocates for
reform focused their efforts on the release of the necessary resources and the full
implementation of the Act. Very quickly, however, it became apparent that a
groundswell against some of the key ‘welfare’ based provisions in the Act was
growing in government. Fuelled by a media driven ‘moral panic’ over the threat
posed by juvenile crime and anti-social behaviour the government adopted a
more punitive approach to the juvenile justice system in 2006. This was
reflected not just in the introduction of measures to combat anti-social behaviour
but also by a retreat from key provisions in the 2001 Act before they were ever
brought into force. In particular, the age of criminality was lowered again for
certain offences, the reform of the detention facilities was revised and the
facilities themselves were transferred from the management and control of the
Minister for Education and Science to the Minister for Justice, Equality and Law
Reform. This reflects a distinct move away from a ‘welfare’ to a ‘justice’
oriented regime in these facilities.

The extent to which these ‘justice’ oriented reforms and the remaining
‘welfare’ oriented reforms are applied in practice will have a huge bearing on
the future shape of debate on and challenges for the juvenile justice system in
Ireland. As always the resource issue will be critical and the early signs are not
positive from a ‘welfare’ and rehabilitative perspective. At the time of writing,
appropriate detention and support facilities have not been built, with the result
that many child offenders are still being committed to St. Patrick’s Institution
and even to the adult female prison at Mountjoy. While the restorative justice
option in the Children Court is making a difference in some cases, the numbers
are small and the experience of child defendants, judges and practitioners in the
other cases is no different from what it was ten years ago. Finally, the plight of
children at risk remains as it was due to a lack of resources in the provision of:

131  See Kilkelly 2006, at chapter 5.

132 For a reasoned argument that the Irish system continued to fall short of international
human rights standards, see Kilkelly 2006, at chapter 5.
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appropriate family supports; residential, educational and training facilities;
crime prevention programmes; and probation supports.

14. Summary and outlook

For most of the twentieth century, juvenile justice was the forgotten section of
the Irish justice system. The reforms that were introduced in Britain from the
1960s onwards passed Ireland by as it retained the Victorian system right into
the third millennium. The Irish juvenile justice system continued to labour under
the burdens of: an exceptionally low age of criminal responsibility, under-
investment in diversion programmes, a lack of specialist expertise among legal
professionals dealing with juveniles, too few disposal options for judges dealing
with child offenders and a shocking lack of resourced detention facilities for
children whose circumstances required such facilities. These problems were
compounded by the fact that the management of and responsibility for the
juvenile justice system were hopelessly fragmented. Too much control was
ceded to the religious orders, especially in the provision of child detention
facilities, with too little accountability for their performance. Unclear lines of
demarcation between the Departments of Justice, Equality and Law Reform,
Education and Science and Health and Children hampered the development of
coherent and progressive policy-making and contributed to arbitrary overlaps
and gaps in provision. Policy-making and accountability were further undermined
by a woeful failure to compile and maintain coherent data on even the most
basic aspects of juvenile crime and justice.

After several decades of prevarication concrete moves were finally made to
address some of these problems with the enactment of the Children Act 2001
and its provision for diversion, restorative justice, a wider range of non-custodial
options and a reform of child detention facilities. In hindsight, however, it
appears that this important landmark has been racked by policy confusion and a
lack of political will to provide the necessary resources to ensure the full
implementation of the Act. Accordingly, the system carried on into the twenty
first century much as it had done throughout the twentieth. The failure to
embrace reform was also reflected in the failure to develop a meaningful system
for the recording of data on juvenile crime and justice.

Lately, there are signs that the government is finally adopting a more
focused approach to the subject; albeit one that is characterised by a ‘get tough’
policy on juvenile crime and young offenders. Driven largely by a media
generated concern about the level and extent of anti-social behaviour, the
government has secured significant amendments to the 2001 Act to reflect a
more punitive approach to juvenile offending. This has included: a lowering in
the age of criminal responsibility for certain offences, the use of the civil process
to combat anti-social behaviour and the transfer of child detention facilities from
the management of the Department of Education and Science to that of the
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Department of Justice. On the other hand these developments have been
accompanied by a more concrete commitment to provide the resources that are
sorely needed to deliver a justice system that caters for the basic rights of
children who come into contact with it. Of particular note in this context is the
positive work of the Irish Youth Justice Service which was established in 2005.
Only time will tell whether these initiatives will bear fruit. Unfortunately, there
are no concrete signs that the reforms will be complemented by the compilation
and publication of comprehensive data on juvenile crime and justice in a
coherent manner.
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Italy

Alessandro Padovani, Sabrina Brutto, Silvio Ciappi

1. Historical development and overview of the current
juvenile justice legislation

In the mid-1800’s, Italy saw the beginnings of a movement which was based on
new sociological and psychological findings and the discovery of “youth” as a
special stage of personal development. This movement argued that juvenile
offenders should be subject to less severe sentencing.

The Rocco Penal Code of 1930, which raised the age of criminal
responsibility from 9 to 14 years and lowered the age of full responsibility from
21 to 18, made explicit reference to the concept of the capacity of will and
thought as a new parameter replacing the previous parameter of “discernment”.!
As a result, an offender who had attained the age of 18 at the time of the offence
was considered to be an adult, presumed capable of understanding and acting
intentionally and therefore criminally liable. This presumption may not be
considered valid, however, if it is proved that the offender was unable to
understand and act intentionally at the moment of the offence, due to insanity
(Article 88 of the Criminal Code) or other causes. If insanity is proved, the
offender cannot be considered liable for the offence and therefore no penalty can
be imposed on him/her, with the exception of those security measures that may
be applied if the offender is recognised to be socially dangerous.

The minimum age of criminal responsibility is currently set at 14 years
(Article 97 of the Criminal Code). Any minor who has not attained that age can
not be indicted for any type of illegal behaviour, since it is presumed that he/she

1 In the Rocco Penal Code criminal offences are divided into two main categories: crimes
and misdemeanours. The discretionary criteria used in the Criminal Code to discern
between these two types of criminal acts are of an exclusively formal character and
depend on the different types of penalties.
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is incapable of understanding and intent. In certain circumstances, persons aged
under 14 can be recognised as being socially dangerous and can therefore be
subjected to security measures. In order to establish whether a minor aged
between 14 and 17 years should be subjected to a penalty, the Court must, for
each case and on the basis of the concrete evidence delivered by the prosecuting
authorities, ascertain whether the perpetrator of the crime had reached an adequate
level of maturity and psychological development at the moment of the offence to
understand the seriousness of the act (Article 98 of the Criminal Code).2

The Rocco Penal Code from 1930 (named after the fascist Minister of
Justice) is currently still in force. Like all the Codes of European Countries
approved since then, it was inspired by the Napoleonic Code of 1810 on the one
hand, and by the 1870 Code of William, on the other hand. Although it was
modelled on the liberally inspired Codes of the nineteenth century which were
informed to a greater extent by Liberalism, the fact that it was approved when
Fascism was at its height (1942-1943) meant that, in compliance with the
ideological dictates of an authoritarian State, the Code was originally very
severe and gave a highly repressive role to the State powers.3

2 Art. 97 of the Italian Penal Code states that a person who has not reached the age of 14
at the moment when he or she commits a crime must not be punished. Art. 98 states that
a person who has reached the age of 14, but not 18 at the time of committing a crime
and “who is capable of understanding and willing” must be punished, but the
punishment may be reduced. At the age of majority, 18 years old, the person becomes
fully responsible for his/her crimes. Between the ages of 14 and 17 the ability to
understand and act according to it must be ascertained in each case. The system re-
cognizes that the cognitive ability of a juvenile to understand is not necessarily the same
as that of an adult. In this respect the Courts have established the concept of immaturity:
a condition of inadequate physical, psychological or even social development. Since
minors under the age of 14 are not responsible, they are automatically acquitted. Minors
between the ages of 14 and 17 may be given a custodial sentence, which is usually
reduced to two-thirds of the sentence that would have been imposed on an adult
offender for the same crime.

3 Alongside the incriminating provisions contained in the Criminal Code, Italy has had
special laws, too. The complementary legislation has always been an important source
of criminalisation. The importance of this legislation has increased over the years in a
way that it induced some legal scholars to affirm that the Rocco Code is no longer the
main source of the Italian Criminal Justice System, but a secondary and supplementary
one. Among the numerous special criminal laws, it is necessary to mention at least those
related to secret associations (Law 17 of 1982), the credit market (Legislative Decree 58
of 1998), the banking market (Legislative Decree 385 of 1993), building, urbanisation
and the environment (Law 1150 of 1942, Law 1086 of 1971, Law 62 of 1974, Law 10
of 1977, Law 457 of 1978, Law 47 of 1985, Law 431 of 1985, Legislative Decree 22 of
1997), bankruptcy (Royal Decree 267 of 1942), paedophilia (Law 75 of 1958),
prostitution (Law 75 of 1958), migration (Legislative Decree 286 of 1998), drugs
(Presidential Decree No. 309 of 1990), and taxation (Law 516 of 1982).
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Unlike in other European nations, a distinct Juvenile jurisdiction did not
exist in Italy, until the inception of the Juvenile Court in 1934. Originally, the
Juvenile Court was composed of two magistrates and one honourable citizen
competent in social service and educated in biology, psychiatry, criminology or
pedagogy. This composition was modified by law no. 1441 of 1956 that raised
the number of the lay judges to two. Currently the Juvenile Court is composed
of four persons: a professional Appeal Judge who presides over the Court
proceedings; a Court Magistrate, and; two citizens, one of each gender, who act
as assistants and consultants to the case. The citizens are selected from among
“experts” in the fields of biology, psychiatry, criminal anthropology, education
and psychology.

At the time of its inception in 1934, three competences were attributed to the
Court:

1 the Penal Competence which guarantees that juvenile offenders be

judged by a specialised judge;

2 the Administrative Competence addressing juveniles under 18 years of
age, who, for repeated behaviour, demonstrate proof of deviance and
the need for moral correction;

3 the Civil Competence which regards the area of provisions limiting
parental authority.

The Constitutional Law (December 22, 1947) marked an important
evolution in juvenile rights and formed the basis for a wider and more complete
consideration and protection of the minor. In 1956, after the Constitution had
come into force, law no. 888/1956 changed the approach to juvenile offenders,
focusing greater attention on their needs and deficiencies. Rehabilitative
intervention was, in this way, aimed as individualized treatment to cope with
deficiencies and personal motivation, whereas in the years before the protection
of society was considered the main priority.

Currently, juvenile offenders are seen as individuals in need of protection
and re-socialisation. The Juvenile trial is guided by the principle of minimal
intervention which tries to avoid the harmful consequences of a trial for a
juvenile personality still in development.

The modification of the Juvenile Justice System in 1956 was oriented
towards a rehabilitative approach and in 1962 a range of Welfare Services were
established (Gatti/Verde 1988). These included a specialised Social Service for
minors which would work in close cooperation with the Juvenile Court and
whose task was to carry out a range of interventions to help and support
juveniles in the civil, penal and administrative fields. Before 1956 magistrates
imposed mainly penal measures on juvenile offenders, though these were
tempered with rehabilitative elements. After 1956 the juvenile justice system
became more and more rehabilitative by means of a strong and structural
relationship between Courts and Social Services. The overall aim was to create a
welfare system inspired by the need for social control, whether or not the minor
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had committed any crime. At the same time, criticisms arose regarding the old
fashioned nature of the structures and institutions for the rehabilitation and
social care of minors. Many institutions (which were originally old convents or
schools) were seen as uncomfortable and insufficient, with poor sanitary
arrangements. In 1977 a specific Law (Presidential Decree D.P.R. no. 616) on
administrative centralization caused a deep transformation in the practical work
in the Juvenile Justice System. The legislation transferred executive authority
over decisions taken in the civil and administrative fields from the Ministerial
Social Services to the Local Social Services. Local Social Services fostered the
development of alternative social policies, putting juvenile offenders into the
general social welfare system for minors and their families. This represented a
strong shift towards community intervention and went hand in hand with the
development of smaller residential structures, aimed at facilitating compliance
with the laws and avoiding the stigmatization and social exclusion associated
with closed Institutions. According to the new law, the measures for juvenile
offenders had to be imposed by the Juvenile Court, but the penal, civil or
administrative provisions had to be implemented by Local Authorities. This
separation led to a hidden struggle between Juvenile Court Magistrates and Local
Social Services (Gatti/Verde 2002). In fact the implementation of Court-based
penal measures depended on the structures that the Local Authorities had provided.

From the middle of the 1970s, partly due to experiments of diversion in
other European Countries, and partly due to national and international research
activities on the potential negative effects of criminal justice interventions, the
principle of “minimum prejudice of the trial”, has progressively gained ground.
This principle provides for the imposition of minimum judicial interventions, in
particular those of a coercive or restrictive nature. Hence, in each case, the judge
needs to take into account the “prejudice” the trial may cause to the minor and
consider whether it is appropriate to continue with the proceedings.

In Italy, this principle is embodied in D.P.R. [Decree of the President of the
Republic] no. 448 of Sept. 1988 “Approval of the provisions concerning
criminal proceedings involving juvenile defendants”, which develops the results
of national and international observations and experiences, thereby anticipating
important principles, such as those enshrined in the UN Convention on the
Rights of the Child, signed in New York in 1989.

The approval of D.P.R. no. 488 introduced a new juvenile penal procedure
for young offenders within the broader context of a more general procedural law
reform#: D.P.R no. 488 provided a shift from an inquisitorial to an accusatory

4 The most significant legislation that has affected the criminal justice system was the
1988 promulgation of a new Code of Criminal Procedure. The new Code represented a
substantial shift from the old inquisitorial system to a modern adversarial system. The
most important innovation of this new legislation concerns the admission of evidence
that, as a rule, can be obtained only during the course of an oral and public trial, in front
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model. In the following year, the Legislative Decree no. 272 of July 1989
introduced “Regulations for the implementation of D.P.R. no. 448” concerning
the establishment of specific procedural safeguards for juvenile offenders.

The new process is divided into different phases. The first, the so-called
preliminary investigation, is conducted by the Public Prosecutor through the
criminal investigation Department of the Police (under the supervision of the
Judge of the Preliminary Investigations — GIP, Giudice delle Indagini
Preliminari). This is followed by a preliminary hearing, during which the judge
assesses the investigations carried out and decides whether to dismiss the case or
order a trial. The preliminary hearing is carried out by one professional
magistrate and two honorary judges. The Court can decide to commit the minor
for trial, find “no grounds for prosecution”, place the youth on probation, or may
apply an alternative sanction to detention. In order to avoid any trauma the
young offender is not cross examined. Furthermore, it is not possible to institute
a civil action to claim compensation for damage during Juvenile Trials. In order
to protect the minors involved, the parents or those who have legal authority
over them are allowed to attend the trial. Given the young age of the defendants,
and in order to assist in their social rehabilitation, as well as for purposes of
prevention, the law provides for two decisions that might be issued: a decision
dismissing the case because the fact is of minor importance and a decision
suspending the trial and putting the defendant on probation. The decisions are of
great significance. In the first case, the judge can decide not to proceed when,
given the light and occasional nature of the offence committed; he/she decides
that a continuation of the trial would harm the development of the minor. In the
second case, the judge can suspend the penal proceedings entrusting the minor
to the Social Service Office for Minors (USSM), which draws up an
Individualized/Tailored Educative Project (PEI), for a period that can not exceed
a maximum of three years for the most serious cases. At the end of the period of
suspension, if a positive evaluation of the minor’s behaviour during the
probation period is given, the charge is dropped; so the judge declares the crime
as extinguished. In case of a negative outcome the prosecution will be
continued.

of the judge (acting as a third party) on the basis of witnesses' cross- examination and
other kinds of proof legally presented in the Court. The trial is conducted by the
prosecution and defence on a parity basis. Although the new Italian Code of Penal
Procedure is similar to the adversarial English and American Systems, its system of
written laws still retains important differences when compared with the Anglo-Ameri-
can system, such as mandatory penal action (obbligatorieta dell’azione penale). The
obligation to institute a penal action is determined by the Constitution (Art.112). Accor-
ding to this provision, the Public Prosecutor is legally bound to start the investigation, if
he notices the commission of a crime (notizia criminis), and if there is enough evidence,
to take penal action against the alleged offender. The Italian prosecutor therefore has no
discretionary power to discharge a case because of the principle of expediency.
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Figure 1: The organisation of Juvenile Justice
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A brief description of Juvenile Justice Services is useful in order to understand
the different competencies. The Department for Juvenile Justice is responsible
for the policy, the coordination and the control of all activities that concern the
relationship between minors and justice. It organizes the local Juvenile Services
and the prevention as well as the prosecution of juvenile delinquency.

Services of the Department, at the regional level, are first of all the Centres
for Juvenile Justice (CGM). They are competent to organize the integration of
the different Juvenile Services on the local level (Social Service Offices for
Minors — USSM, First Reception Centres — CPA, Penal Institutions for Minors —
IPM and Educational Communities) and to coordinate their work.

The Social Service Offices for Minors (USSM), of which there are 29 in
Italy, assist minors in each state, and oversee the protection of their rights. They
collect information on the cognitive, psychological, familial and social
conditions of the minor. Moreover they support and control measures in the
precautionary phase of the process, in cooperation with the other Juvenile
Services and the local bodies. In particular, the USSM starts acting within 96
hours from the child’s arrest by the police; it implements educational
programmes for young offenders serving non-custodial measures; supervises
youths under probation during the criminal proceedings, and; generally enforces
any alternative measures or community sanctions.

The First Reception Centres (of which there are 26 in Italy, CPA, Centro di
Prima Accoglienza) accommodate children directly after the arrest by the police
and before any hearing before a judge, for a maximum of 96 hours. This “filter”
service helps to avoid sudden contact with prison and provides young offenders
with information, assistance and support by social workers. Where a judge
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decides that the child has to remain under criminal justice, the CPA drafts an
educational project for the offender. The team of the Service arranges a first
investigation of the psychological and social situation of the minor with the
objective of providing the competent Judicial Authority with all relevant
information.

Custodial measures (both pre-trial detention or prison sentences) against
minors are carried out in the Penal Institutions for Minors (IPMs). The IPMs
accommodate those who committed an offence whilst under the age of 18, until
they are 21 years old. They have open and closed areas for common activities
(i. e. school, sport, refectory, etc.) and wings with cells with sanitation where
juveniles sleep at night and spend their leisure time. There are currently 17 IPMs
in Italy, and four of them (i. e.: Turin, Milan, Rome and Naples) are equipped
with female wings.

Educational communities support all penal treatments except detention; they
can also be run by the Department for Juvenile Justice, but they usually work
upon protocol agreements or co-management with the third sector.

Educational communities are responsible for the execution of precautionary
measures. On a trial basis they are used for the execution of alternatives to de-
tention in cases where there is no parental figure or where the family environ-
ment is considered unfit for the young person to return to.

2. Trends in reported delinquency of children, juveniles and
young adults

2.1 Italian and migrant juvenile offenders

Juvenile delinquency has aroused strong social alarm, especially in recent years,
and this is often due to specific criminal events. In fact, as we can see in Table 1,
the juvenile crime rate increased during the years 1992 to 2004, although the
number of juvenile offenders has decreased.
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Table 1: Juvenile offenders and population (14-17 years)
Year Juvenile offenders | Juvenile population R*
1992 44,788 3,177,809 1,409
1993 43,375 3,012,735 1,440
1994 44,326 2,848,464 1,556
1995 46,051 2,709,903 1,699
1996 43,975 2,604,475 1,688
1997 43,345 2,522,533 1,718
1998 42,107 2,464,151 1,709
1999 43,897 2,413,008 1,819
2000 38,963 2,366,984 1,646
2001 39,785 2,312,908 1,720
2002 40,588 2,273,081 1,786
2003 41,212 2,268,588 1,817
2004 41,529 2,272,295 1,828

R* Rate of Juvenile offenders per 100,000 of overall juvenile population.

Source:

In Table 2 numbers of Italian juvenile offenders are compared to migrant juve-
nile offenders. As one can see, the Italian juvenile criminal population decreased
from 1992 to 2004 by 19% from 82% to 71%., whereas the migrant juvenile
offenders’ rate shows an increase of 50.6% (Rate 1), although this may be due to

ISTAT data, own calculations.

a general increase of young migrants in the overall youth population.
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Table 2: Italian and migrant juvenile offenders
Year Italian Foreign R1* R 2%*
juvenile juvenile
offenders offenders
1992 36,786 8,002 82% 18%
1993 34,268 9,107 79% 21%
1994 33,311 11,015 75% 25%
1995 33,350 12,701 72% 28%
1996 32,521 11,454 74% 26%
1997 32,149 11,196 74% 26%
1998 31,181 10,926 74% 26%
1999 32,010 11,887 73% 27%
2000 29,839 9,124 77% 23%
2001 31,065 8,720 78% 22%
2002 30,579 10,009 75% 25%
2003 29,747 11,465 72% 28%
2004 29,476 12,053 71% 29%
* Percentage of Italian juvenile offenders among all juvenile offenders.
*ok Percentage of foreign juvenile offenders among all juvenile offenders.

Source: ISTAT data, own calculations.
2.2 Italian and migrant minors: Kind of offences

For both Italians and migrant juvenile offenders the most common offences are
property offences, followed by crimes against the person (which includes assault
with intent, attempted homicide, sexual violence), and drug crimes. The total
number of offences committed by migrant juvenile offenders increased
markedly in recent years, although this must be set in the context of a rising
juvenile migrant population.
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Table 3: Italian and migrant juvenile criminality
Year | Property | Crimes Drug Other Total
offences against | crimes | Crimes
the person
2000 14,778 8,494 3,489 654 29,839
Italian 2001 15,572 8,947 3,331 694 31,065
juvenile 2002 15,146 8,754 3,397 735 30,579
offenders | 2003 | 14,503 8,289 | 3,690 743 | 29,747
2004 14,267 8,195 3,177 793 29,476
2000 6,571 729 799 184 9,124
Migrant 2001 5,896 784 789 177 8,720
juvenile 2002 6,950 981 675 168 10,009
offenders | 5003 | 8,094 1,093 728 405 | 11,465
2004 8,753 1,280 684 161 12,053

Source: ISTAT data.

Table 4 contains data on CPAs.5 For Italians entries into CPAs peaked in
1992, and decreased significantly from 1998 onwards; whereas the numbers of
migrant juvenile offenders entering CPAs increased significantly over the same
period. It is interesting that, in the year 2004, only 30% of all juvenile offenders
were migrants (see Table 2, Rate 2), but almost 70% of those who entered the
CPA were migrants. From Table 3 we can assume that this is not due to more
serious offences committed by foreign juveniles.

All in all, the proportion of juveniles in CPAs increased until the end of the
1990s, and has decreased since then (Rate 2 in Table 4).

5 Minors may be detained if suspected of having committed an offence. In such cases the
young offender is housed in a small correctional institution, a CPA for a maximum of
96 hours, see under Section 1 above and Section 10 below.
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Table 4: Juvenile offenders in CPA according to nationality

Year Entrance in CPA Juvenile | Rate 1* Juvenile Rate
offenders (%) population 2%

Italians | Migrants | Total

1992 2,591 1,916 4,552 44,788 10.2 3,177,809 143

1993 2,376 1,746 4,122 43,375 9.5 3,012,735 136

1994 2,161 1,924 4,085 44,326 9.2 2,848,464 143

1995 1,936 2,239 4,175 46,051 9.1 2,709,903 154

1996 1,952 1,838 | 3,790 | 43,975 8.6 2,604,475 | 145

1997 2,007 2,189 4,196 43,345 9.7 2,522,533 166

1998 1,917 2,305 4,222 42,107 10.0 2,464,151 171

1999 1,973 2,275 4,248 43,897 9.7 2,413,008 176

2000 1,744 2,250 3,994 38,963 10.3 2,366,984 168

2001 1,711 1,974 3,685 39,785 9.3 2,312,908 159

2002 1,561 1,952 3,513 | 40,588 8.7 2,273,081 154

2003 1,532 1,990 3,522 41,212 8.5 2,268,588 155

2004 1,587 2,279 3,866 41,529 9.3 2,272,295 121

2005 1,540 2,115 3,655 - - 2,305,982 158
2006 1,480 2,025 3,505 --- - 2,304,010 152
* CPA entrance rate of juvenile offenders x 100.
*x CPA entrance rate of juvenile population x 100.000.

Source:  Juvenile Justice Department and ISTAT.

In terms of the gender of those entering CPAs, there is a large gap between
males and females. Italian female juveniles commit about 5% of all offences,
whereas for migrant female juveniles the percentage is about 38%. Mostly these
are “nomads” (i.e. without a fixed address) charged with property offences. The
lack of a fixed domicile is a likely reason for the high rate of entrances into
CPAs for migrants (see Table 4).

As regards the nationality of migrant juvenile offenders, most come from
Eastern Europe, in particular, Serbia-Montenegro, Bosnia-Herzegovina and
Croatia, and from North Africa, primarily Morocco and Algeria.

Table 5 shows data regarding juvenile offenders in Penal Institutions for
Minors (IPM, Istituti Penali per Minorenni, see below, Section 11). Table 5
shows a marked increase in the total numbers of juvenile migrants in correction
facilities. The percentage of foreign juvenile offenders deprived of their liberty
is much higher than the percentage for Italian offenders.
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Table S: Juvenile offenders in IPM according to nationality
Year Italian juvenile offenders Foreign juvenile offenders
(IJo) (FJO)
entries JO Rate 1 entries FJO Rate 2
into [IPM (%) into [PM (%)
1999 871 32,010 2.7 1,005 11,887 8.4
2000 779 29,839 2.6 1,107 9,124 12.1
2001 698 31,065 2.2 946 8,720 10.8
2002 630 30,579 2.0 846 10,009 8.4
2003 686 29,747 2.3 895 11,465 7.8
2004 629 29,476 2.1 965 12,053 8.0
Rate 1: Percentage of Italian juvenile offenders sentenced to IPM.
Rate 2: Percentage of foreign juvenile offenders sentenced to IPM.

Source:  Juvenile Justice Department.

With reference to countries of origin, migrant minors arrive from Eastern
Europe, particularly Romania, ex-Yugoslavia and from Albania.

Community measures and sanctions (either as a consequence of a probation/
diversion sentence, or as an alternative to custody) are mainly imposed on Italians
(about 57% in 2006), although in recent years, they have been imposed on a
growing number of migrants (36%) and gypsies (9%).

One of the reasons for the relatively higher rates for young migrants is that
migrant juvenile offenders come into contact with the Juvenile Justice System
more easily compared to Italians. Also migrant minors have a higher probability
of being sentenced to prison than Italians. One reason for this is that the Italian
Juvenile Penal System provides alternative sanctions for juvenile offenders
unless this is not possible because of the absence of family, stable residence or
full-time employment.

3. The sanctions system: Kinds of informal and formal
interventions

The D.P.R. no. 448 combined with general procedural provisions is one of the
fundamental Laws regulating formal and informal interventions for young
offenders. Generally D.P.R. no. 448 aims to limit as far as possible the use of
pre-trial detention for minors (which may be imposed mainly in cases of
robbery, rape and homicide).
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Concerning the decisions that Courts can impose, the Penal Code states that
the orders and sentences applicable to adults may also be applied to minors.

The Italian Criminal Code makes a fundamental differentiation between
criminal sanctions, on the one hand, and between penalties and security measures
(Misura di sicurezza), on the other. The former, which have a set maximum
duration, are applied to people recognised as being guilty of an offence. The
latter, which do not have a fixed duration, are applied to socially dangerous
people, i.e. people who, on the basis of a prognosis, are considered likely to
commit other crimes in the future. In this case, the security measure applied can
only be removed when they are no longer considered socially dangerous.6

In 1981, Law no. 689 introduced community sanctions to replace short cus-
todial sentences. These were aimed at preventing a person sentenced to a short
term of imprisonment from spending time in a Penal Institution for Minors, thus
protecting him/her from its “criminogenic” influence. The community sanctions
can be applied under certain conditions: if the custodial sentence to be served
does not exceed one year (i. e. reference is made to the actual sentence imposed
by the judge and not to the maximum penalty prescribed by the law for a given
offence). There is an alternative sanction of community work which is rarely
applied; probably because the conditional suspension of the sentence is preferred
which, as opposed to other alternative sanctions, has an almost non-existent
sanctioning element, at least as far as first time offenders are concerned. On the
contrary, the other alternative measures to imprisonment (probation, house
arrest, semi-custody (semiliberta; comparable to work release or other
programmes of regular leave of absence) and “early release”) are widely used.

Probation can be applied to an offender who has received a prison sentence
of less than three years or who still has three years to serve in prison. The period
of probation must correspond to the sentence to be served, or remaining to be
served. On the basis of the personality tests (following the amendments
introduced by Law 165 of 1998, it is no longer necessary for the tests to be
conducted in a prison — thus avoiding the need to stay in prison), and when there

6 The Italian Criminal Code provides certain minimum and maximum sentences. This
means that a judge is not free to decide on the length of the sentence but is bound by
law. Article 133 establishes parameters and classifies them into two categories
according to the seriousness of the offence (taking into consideration the type of offence
committed, the seriousness of the damage caused or of the threat posed and the level of
guilt) and the capacity of the offender to commit an offence - including the offender’s
reasons for committing the offence, his/her precedents and life conditions and his/her
behaviour before committing the offence). This was the result of an attempt to reach a
compromise between the classical and the positivist school in 1930. In fact, the criteria
used for deciding on the length of the sentence, (i.e. the type of offence committed, its
seriousness and the level of guilt) fully comply with the classical school’s concept of
criminal law. At the same time, the criteria relating to the offender’s capacity to commit
an offence and above all, his/her social dangerousness, clearly respond to those
advocated by the positivist school.
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is reason to believe that the measure will contribute towards rehabilitating the
offender, the latter has to carry out activities under the control of the Social
Services. The Social Services control the behaviour of the person and assist in
his/her reintegration into society. If this alternative measure proves positive, the
rest of the penalty is cancelled. If it fails, the measure is revoked and the
offender must serve the rest of his/her sentence in prison.

Special mention should be made of the specific alternative measure of
probation, which is used for drug addicts and alcoholics. This measure differs
from the basic form of probation in various respects. First of all, it can substitute
a prison sentence or the remainder of a prison sentence of four instead of three
years, as is normally the case. Second, this measure can only be applied to drug
addicts or alcoholics who are taking part or have requested to take part in
therapeutic treatment. In this way, the offender is allowed to choose between
serving the prison sentence and undergoing treatment.

House arrest can be applied to persons who have to serve a prison sentence
not exceeding three years (which is increased to four years for some categories
such as pregnant women, people aged over sixty, minors aged under twenty),
This measure is applied whenever it is not possible to assign the person to the
Social Services.

Semi-custody gives the offender the opportunity to spend a part of the day
outside prison in order to participate in educational, vocational or other activities
that are useful for his/her social rehabilitation. Only those offenders who have
already served at least half of their sentence are granted this alternative measure.

Early release is granted to those offenders who have participated in a re-
educational course, and consists of a reduction of 45 days for every six months
of detention. This reduction can also be applied to prisoners serving life
sentences although, taking into account the twenty-year time limit needed in
order to be able to be granted conditional release, they can only be released after
21 years of imprisonment.

A measure of last resort is the detention of juveniles (see Section 11 below).

As more informal responses to juvenile delinquency, Article 27 D.P.R. no.
448/88 introduced the possibility of “dismissal on the basis of insufficient
seriousness of the offence” as a diversionary sentence (see Sections 5 and 6) as
well as various possibilities of victim-offender-mediation (see section J.).
Additionally there is the possibility of a “judicial pardon” (see Section 6) and a
special form of “Pre-trial probation”, introduced through Article 28 D.P.R no.
448/88 (Sospensione del processo e messa alla prova, see Section 5) in a
preliminary phase of the process. If the offender fulfils the conditions and
obligations for the probation period, the case will be dismissed.
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4. Juvenile criminal procedure

Once notification of a crime is received, the Public Prosecutor has the duty to
immediately book it in the appropriate register. Whether or not the minor is
arrested is at police discretion, according to the seriousness of the event, the age
and personality of the minor. The offender’s parents are immediately notified
about the crime. Always taking into consideration the seriousness of the act and
the age and personality of the minor, the minor is taken to police headquarters
where he or she can be detained for not more than 12 hours. After this period the
person who has parental authority (or the guardian or other delegated person)
will take the minor into custody. Police will inform the Public Prosecutor (PM,
Pubblico Ministero) and the Juvenile Social Services. Parents or the eventual
custodian are advised of their duty to ensure the minor’s disposal to the
Prosecutor and to monitor his behaviour. If this is not possible, police inform the
Prosecutor who will provide for the minor to be accompanied to a CPA.

All these measures must be confirmed by the Judge of the Preliminary
Investigation (GIP). The hearing takes place within 48 hours from the filing of
the request by the PM. The Counsel and the person with parental authority must
be advised immediately. Thereafter, the GIP interrogates the minor. At the end
of this hearing the 